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INTRODUCTION AND EXECUTIVE SUMMARY 

For nearly a decade, California “deemed” car manufacturers to be compliant 

with California’s state greenhouse gas emission standards so long as manufacturers 

complied with national greenhouse gas standards. But in 2018, California amended 

its regulations, and threatened to unleash balkanizing car regulations if national reg-

ulators dared to disagree with its preferred policy outcomes. California then acted on 

this threat.  

California’s balkanizing regulations created significant uncertainty but failed 

to do anything to reduce greenhouse gas emissions. It is well understood, now and 

then, that car manufacturers simply offset any in-state emission reductions in Cali-

fornia with out-of-state emission increases in other states, while on net meeting the 

same national fleet-average greenhouse gas standard. This phenomenon, called “car-

bon leakage,” is like the old arcade game of Whack-A-Mole—what gets knocked down 

in one place immediately pops up elsewhere.  

The effects of carbon leakage are perverse, especially when combined with Cal-

ifornia’s electric car mandate. This is because federal regulations already artificially 

downplay the emissions of electric cars. For example, for the purposes of calculating 

fleet-average greenhouse gas emissions, federal regulations falsely assume that elec-

tric car operation produces zero carbon emissions, and they allow manufacturers to 

count each electric car twice when calculating fleet averages. Thus, each new electric 

car sold effectively reduces the stringency of the national fleet-average greenhouse 

gas standards. Because California’s regulations increase the number of new electric 

cars that must be sold, its regulations are thus worse than useless, as they impose 

substantial costs while simultaneously increasing net greenhouse gas emissions.  

California knows this—as does EPA—and the state’s threat of balkanization 

is designed, not to improve environmental quality, but to pressure the United States 

into adopting regulatory outcomes California likes, without regard to national inter-

ests. Given the absence of any legitimate environmental policy justification for Cali-

fornia’s separate standards, EPA properly partially withdrew California’s Clean Air 

Act waiver under § 209(b) and restored a single national program. 



 

2 

 

EPA now proposes to restore California’s Clean Air Act waiver to regulate 

greenhouse gases and mandate electric cars. EPA should not do so. Restoring Cali-

fornia’s waiver would improperly abnegate national motor vehicle greenhouse gas 

policy to Sacramento politicians and bureaucrats with no accountability to the voters 

of the other 49 states. These California state officials have no reason to consider the 

welfare of the nation as a whole. EPA should not unleash this “monster, in which the 

head [is] under the direction of the members.”1 Instead, EPA should resist Califor-

nia’s encroachments on its own national prerogatives and set national greenhouse 

policies based on EPA’s impartial assessment of the evidence, without special solici-

tude to California’s interests.  

In any event, even if EPA wants to abnegate national authority to California, 

EPA cannot do so. The Clean Air Act forbids it. The Corporate Average Fuel Economy 

law forbids it. The Constitution forbids it.  

First, EPA cannot reinstate a Clean Air Act waiver for a program that no 

longer exists. When California was granted a waiver in 2012, it deemed compliance 

with federal greenhouse gas standards to be compliance with state standards. That 

avoided the regulatory patchwork. But in 2018, California transformed its green-

house gas program by eliminating the “deemed to comply” provision, unleashing enor-

mous costs and uncertainty without any approval from EPA. That was impermissible. 

EPA may not reinstate the waiver until California formally petitions for a waiver, 

and EPA gives notice and solicits comments on a new waiver or a determination that 

this amendment was within the scope of the prior waiver. Since California has yet to 

so petition, and EPA has yet to request comments on this issue, reinstatement would 

be improper. 

Second, even if this problem were set aside, reinstatement would be unlawful 

under the Clean Air Act. EPA’s withdrawal was procedurally proper, and its inter-

pretation was compelled by law. Under § 209(b)(1)(B), EPA may not approve a Cali-

fornia standard if California does not “need” the standard “to meet compelling and 

extraordinary conditions” relating to California’s uniquely pollution-inducing geogra-

phy and climate features. California reads this provision as a blank check to regulate 

 
1 The Federalist No. 44 (James Madison). 
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motor vehicles as long as the state continues to have the same climate and topogra-

phy—effectively, until the moon falls or the sun grows cold. But text and structure of 

the Clean Air Act show that Congress had in mind something much more modest and 

sensible. California must show that each standard it seeks a waiver for plays a suffi-

cient and demonstratable role in meeting California’s unique pollution challenges.  

California cannot “need” greenhouse gas standards because they have no envi-

ronmental benefits, much less any benefits that would address the state’s smog or 

air-quality problems. From model year 2009 to 2020, California’s standards had no 

benefits because manufacturers complied with federal standards instead. From 

model year 2021 through 2026, California’s standards will continue having no benefit 

because any reductions in in-state greenhouse gas emissions will be offset by out-of-

state greenhouse gas emissions increases.  

California also cannot “need” the zero-emissions vehicle standards because, 

even on its own rosy assumptions, these too have zero effects on pollution. The state 

projects that its standards would result in no incremental greenhouse gas or vehicle 

criteria-pollution reductions and would have only some extremely negligible station-

ary source reductions decades after the effective date of the program. But California 

does not “need” a Clean Air Act motor vehicle regulation waiver to reduce stationary 

source emissions. It already has that authority.  

And, as noted above, the reality would be far worse than California has pre-

dicted. Zero-emissions vehicle standards increase total greenhouse gas emissions. 

Since electric vehicles do not have a “tailpipe,” federal regulations assume (incor-

rectly) that their operation does not produce the emission of any greenhouse gases. 

Moreover, electric vehicles are also double counted for fleet-average calculations—

thus, every electric car sold to comply with a zero-emissions vehicle standard effec-

tively reduces the stringency of binding federal regulations and increases national 

fleet-average emissions. California’s regulations therefore interfere with—and ac-

tively frustrate—EPA’s efforts to reduce national greenhouse gas emissions. 

And this environmentally counterproductive policy comes at a steep economic 

cost. By California’s own estimate, through model year 2025, zero-emission vehicle 

mandates will impose $10.5 billion in costs from California’s regulations alone. Other 
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studies find $31 to $35 billion in costs nationwide when considering the identical Cal-

ifornia mandates adopted by like-minded copycat states. A zero-emissions vehicle 

standard that increases greenhouse gases, produces no reductions in criteria motor 

vehicle emissions, and costs billions is not needed to confront California’s special pol-

lution challenges.  

EPA cannot arbitrarily ignore the regulations’ lack of merit by reading § 209(b) 

to give California a blank check for a more fundamental reason, too. That reading of 

the law would run afoul of the Constitution’s equal sovereignty doctrine. The Su-

preme Court has held that deviations from equal state sovereignty must be justified 

by (1) compelling evidence of need, and that (2) the means of addressing the need 

must be “sufficiently related to the problem that it targets.”2 Reading § 209(b) to allow 

waivers for standards without any demonstration of a sufficient relationship to the 

problem the statute meant to target—ambient air pollution caused by California’s 

unique combination of climatic and geographic features—would improperly depart 

from equal sovereignty without sufficient justification.  

Apart from violating the Constitution and the Clean Air Act, California’s 

greenhouse gas and zero-emissions vehicle standards also “relate to” average fuel 

economy standards, so they are preempted by CAFE. EPA cannot, consistent with 

the Supremacy Clause, grant a waiver for state regulations that are deemed void ab 

initio when “adopt[ed].” And the President and his subordinate officers cannot ignore 

their responsibility to faithfully execute this law. The Government’s strategic at-

tempts at artful circumvention will only waste resources and delay the inevitable 

reckoning in the courtroom. 

Reinstating the waiver would also require EPA to confront the original merits 

of its decision. By reinstating the waiver, including of California’s amended green-

house gas program, EPA would create new grounds to attack the original waiver de-

cision. That waiver decision was unlawful on several grounds. For example, EPA 

stated that California gives “appropriate” consideration to the costs of the zero-emis-

sions vehicle standard and greenhouse gas standards so long as California finds its 

regulations will not double or triple vehicle costs. That astonishing cost standard has 

 
2 Shelby County v. Holder, 570 U.S. 529, 542 (2013). 
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no textual or jurisprudential justification. In Michigan v. EPA, the Supreme Court 

rejected an analogous EPA standard and held that the word “appropriate” and the 

Administrative Procedure Act requires balancing costs and benefits, as “[o]ne would 

not say that it is even rational, never mind ‘appropriate,’ to impose billions of dollars 

in economic costs in return for a few dollars in health or environmental benefits.”3 

California’s zero-emissions vehicle standards fail this common-sense test. They im-

pose billions of costs on car buyers to pay for luxury sedans and SUVs that on net 

produce no health or environmental benefits. Compared to these regulations, Califor-

nia’s never-ending and dramatically overbudget multi-billion-dollar High-Speed Rail 

project looks like a paradigm of success—it may lack running trains, but at least the 

trains are not running backwards. 

* * * 

EPA must and should say No to California’s extraordinarily costly, regressive, 

and environmentally counterproductive greenhouse gas and zero-emissions vehicle 

standards.  

  

 
3 Michigan v. EPA, 576 U.S. 743, 752 (2015). 
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BACKGROUND 

I. THE CLEAN AIR ACT PERMITS A LIMITED WAIVER OF FEDERAL CLEAN AIR 

ACT PREEMPTION FOR CALIFORNIA. 

Under the Clean Air Act, EPA sets National Ambient Air Quality Standards 

(NAAQS) for certain “criteria” pollutants, including ground-level ozone (O3), or 

“smog,” and fine particulate matter (PM2.5).4 States must then seek to attain NAAQS 

by adopting state implementation plans aiming to reduce area, stationary and mobile 

source emissions.5  

While states have broad authority to regulate emissions from stationary 

sources located within their borders, Title II of the Clean Air Act makes EPA the 

Nation’s primary regulator of new mobile source emissions that may harm public 

health or welfare.6 Section 209(a) of the Clean Air Act broadly prohibits states from 

adopting or enforcing “any standard relating to the control of emissions from new 

motor vehicles.”7 For example, the Supreme Court has held that § 209(a) preempts 

any “state laws mandating that a specified percentage of a manufacturer’s in-state 

sales be of ‘zero-emission vehicles,’” even if the laws have no specific emission tar-

gets.8 This avoids “an anarchic patchwork of federal and state regulatory programs, 

a prospect which threatened to create nightmares for [vehicle] manufacturers.”9  

But § 209(b) of the Clean Air Act authorizes EPA to grant a waiver of this 

prohibition to California—and only California.10 Under the statute (as further 

 
4 42 U.S.C. §§ 7408(a), 7409; see also 40 C.F.R § 50.19 (2015 smog NAAQS); id. § 50.18 (2012 PM2.5 

NAAQS). 

5 42 U.S.C. § 7410. 

6 Id. § 7521(a)(1). 

7 Id. § 7543(a) (emphasis added). 

8 Engine Mfrs. Ass’n v. S. Coast Air Quality Mgmt. Dist., 541 U.S. 246, 251 (2004) (holding fleet rules 

requiring certain private parties to purchase a specified percentage of electric cars was preempted). 

9 Motor Equip. Mfrs. Assn., Inc. v. EPA, 627 F.2d 1095, 1109 (D.C. Cir. 1979); see also Motor Vehicle 

Mfrs. Ass’n v. N.Y. Dep’t Envtl. Conservation, 17 F.3d 521, 526 (2nd Cir. 1994) (“The cornerstone of 

Title II is Congress’ continued express preemption of state regulation of automobile emissions.”). 

10 42 U.S.C. § 7543(b)(1); see also Air Quality Act of 1967, Pub. L. No. 90-148, § 208(b), 81 Stat. 485, 

501 (1967). “California is the only state . . . eligible for a waiver of federal preemption under this pro-

vision.” Chamber of Commerce v. EPA, 642 F.3d 192, 196 (D.C. Cir. 2011); see also 42 U.S.C. § 7507 

(allowing other states to adopt “California standards” in certain circumstances). 
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amended in 1977), California may apply for a waiver of preemption under § 209(a) if 

California “determines that the State standards will be, in the aggregate, at least as 

protective of public health and welfare as applicable Federal standards.”11 EPA 

“shall” then grant a waiver—but “[n]o such waiver shall be granted” if EPA “finds 

that”  

(i)  California’s “determination . . . is arbitrary and capricious”; 

(ii)   California “does not need such . . . standards to meet compelling and ex-

traordinary conditions”; or 

(iii) California’s “standards and accompanying enforcement procedures are 

not consistent with section 202(a) [7521(a)] of this title,”12 which requires 

sufficient lead time “to permit the development and application of the req-

uisite technology, giving appropriate consideration to the cost of compli-

ance within such period.”13 

Once California has a waiver, some other states can copy California. Specifi-

cally, as a result of a legislative compromise adopted in the Clean Air Amendments 

of 1977, “[n]otwithstanding section 209(a) of” the Clean Air Act, any state which has 

an EPA-approved non-attainment or maintenance plan for one or more NAAQS may 

adopt standards identical to California’s exempted standards.14  

California’s special treatment is one of the most unusual aspects of the Clean 

Air Act. The statute aims to achieve national air quality improvement, and—while 

certain parts of its regulatory framework have been more successful than others—

the overall improvement in national air quality since its passage is undeniable. In-

deed, our air is cleaner than it has ever been. Implementation of existing federal rules 

is expected to bring nearly the entire country into attainment with the current 

NAAQS. At the same time, the law’s “cooperative federalism” approach allows states 

 
11 42 U.S.C. § 7543(b)(1). 

12 Id. 

13 Id. § 7521(a)(2). 

14 42 U.S.C. § 7507; see also Am. Auto. Mfrs. Ass’n v. Cahill, 152 F.3d 196, 201 (2d Cir. 1998) (“[T]he 

Section 177 exception is available to the 49 other states only when a standard identical to an existing 

California standard is adopted.”).  

https://www.law.cornell.edu/uscode/text/42/lii:usc:t:42:s:7521:a
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flexibility and respects in some measure their sovereignty over their own air, land, 

and water.  

California’s special treatment, though, goes well beyond this. One of the axi-

oms of our constitutional structure is that the federal government may not play fa-

vorites, but must respect the equal dignity and sovereignty of the several states. As 

the Supreme Court has explained, the United States “was and is a union of States, 

equal in power, dignity and authority.”15 And “the constitutional equality of the 

States is essential to the harmonious operation of the scheme upon which the Repub-

lic was organized.”16 This “fundamental principle of equal sovereignty remains highly 

pertinent in assessing subsequent disparate treatment of States.”17 Special treatment 

of one state thus “represents an ‘extraordinary departure from the traditional course 

of relations between the States and the Federal Government.’”18  

The Clean Air Act’s “extraordinary departure” with respect to California’s mo-

bile source regulations thus can only be justified by Congress making a well-sup-

ported finding that this special treatment is necessary to address California’s 

“unique” problems. The problems Congress had in view are those arising from the 

unique way in which ozone and particulate matter pollution contribute to smog in the 

state. California is prone to smog because of “numerous thermal inversions that occur 

within that state because of its geography and prevailing wind patterns.”19 Califor-

nia’s warm and sunny climate, its cities surrounded by mountains and valleys that 

trap pollution, and California’s frequent thermal inversions along the coast, in which 

the air close to the ground becomes cooler than the air above, trapping ozone close to 

the ground, make California (and particularly Los Angeles) the perfect place for smog. 

Indeed, when Congress enacted the California waiver provision in 1967, “the air in 

 
15 Coyle v. Smith, 221 U. S. 559, 567 (1911).   

16 Id. at 580. 

17 Shelby County v. Holder, 570 U.S. 529, 544 (2013). 

18 Id. at 545 (quoting Presley v. Etowah Cnty. Comm’n, 502 U. S. 491, 500–501 (1992)).   

19 California State Motor Vehicle Pollution Control Standards: Waiver of Federal Preemption Notice 

of Decision, 49 Fed. Reg. 18887, 18890 (May 3, 1984) (citing 113 Cong. Reg. 30,948, (Nov. 2, 1967)) 

(hereinafter 1984 Waiver).  
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Los Angeles basin was so thick with smog that a mountain, or even a nearby moun-

tain range, could simply disappear.”20 The “unique . . . smog problem” caused by these 

conditions led California “to begin regulating auto emissions” before 1966, and it is 

for that compelling reason that Congress authorized California alone to seek a 

waiver.21 And, consistent with this, EPA has granted many California waivers since 

1967.22  

II. CALIFORNIA TRADITIONALLY USED ITS WAIVER AUTHORITY TO TARGET CRI-

TERIA POLLUTION. 

Since 1967, California and EPA criteria pollution performance standards have 

required manufacturers to reduce new light-duty vehicle emission rates of smog-

forming emissions by over “99 percent.”23 Indeed, California Air Resources Board 

chief Mary Nichols recently explained that “I started working in this area of air-pol-

lution control back in 1971,” and “in that time, the air emissions from internal com-

bustion engines have been slashed by over 90 percent—twice.”24 By model year 2025, 

new light-duty vehicle fleets certified in California (or nationally) must emit on aver-

age no more than California’s “super ultra-low emission vehicle” certification levels 

of smog-forming pollution (no more than 0.03 grams per mile), compared to over 12 

grams per mile for an uncontrolled 1960s vehicle.25  

California has made enormous progress in ambient air quality as a result. 

Ozone concentrations in California’s South Coast Air Basin (which includes coastal 

 
20 Coal. for Responsible Regulation, Inc. v. EPA, 2012 WL 6621785, at *3 (D.C. Cir. 2012) (Brown, J., 

dissenting from denial of rehearing en banc). 

21 NYDEC, 17 F.3d at 526. 

22 EPA’s predecessor, the Department of Health, Education, and Welfare, had already granted waiv-

ers for model years 1969 and 1970. See California State Standards; Waiver of Application of Section 

208, Clean Air Act, 33 Fed. Reg. 10160 (July 16, 1968). As of 2009, the Government Accountability 

Office estimated that EPA had granted more than fifty preemption waivers to California, granting 

approximately 42 waivers in full and nine only in part. GAO, Clean Air Act: Historical Information 

on EPA’s Process for Reviewing California Waiver Requests and Making Waiver Determinations, 

GAO-09-249r, at 4 (2009). 

23 CARB SAFE Rule Comments, EPA-HQ-OAR-2018-0283, at 60–61, https://tinyurl.com/8hw6f2pn. 

For a lengthy discussion of pollution controls, see id. at 32–61. 

24 Camila Domonoske, As More Electric Cars Arrive, What’s the Future for Gas-Powered Engines, 

NPR (Feb. 16, 2019), https://www.npr.org/2019/02/16/694303169/as-more-electric-cars-arrive-whats-

the-future-for-gas-powered-engines. 

25 Id. at 60–61; 13 Cal. Code Regs. § 1961.2(b); Graham Affidavit ¶¶ 69–75. 

https://tinyurl.com/8hw6f2pn
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Los Angeles) have fallen by a factor of three, a reduction that is “predominantly at-

tributed to decreasing emissions from motor vehicles.”26  

But motor vehicles, and especially light-duty vehicles, are an increasingly 

small part of the problem: in large part, today’s particulate matter and ozone for-

mation in California results from international emissions and volatile organic com-

pound pollutions from household products, ships in California ports, wildfires, air-

borne dust, agriculture, livestock, natural sources, and even backyard grilling. Given 

the declining role of light-duty vehicle regulation in compliance with NAAQS, in re-

cent years, California’s motor vehicle policy has emphasized greenhouse gas emis-

sions and industrial policy—promoting vehicle electrification to boost California’s 

“green” technology industry.  

III. CALIFORNIA NOW USES ITS WAIVERS TO PROMOTE FLEET ELECTRIFICATION 

AND NATIONAL CLIMATE CHANGE REGULATION. 

A. California’s Earlier Greenhouse Gas and Zero-Emission Stand-

ard Waivers 

California’s attempt to force electrification began in 1990 when cars emitted 

far more pollution. EPA waived California’s first “zero-emissions vehicle” standards 

in 1990, which were effectively a percentage-of-sales quota for electric vehicles.27 But 

car manufacturers failed to produce the mandated electric cars, and the program had 

to be repeatedly scaled back. In 2002, car manufacturers obtained a preliminary in-

junction of the zero-emissions quota as preempted by NHTSA’s corporate average fuel 

economy standards (“CAFE”).28 

 
26 Ilana Pollack et al., Trends in Ozone, its Precursors, and Related Secondary Oxidation Products in 

Los Angeles, California: A Synthesis of Measurements from 1960 to 2010, 118 J. Geophys. Res. At-

mos. 5893, 5901–02 (2013) (finding that the South Coast Air Basin’s ozone concentrations have 

fallen by “a factor of 2.9” since the 1960s). 

27 58 Fed. Reg. 4166 (Jan. 7, 1993) (waiving preemption under Clean Air Act § 209(a)). 

28 Cent. Valley Chrysler-Plymouth v. California Air Res. Bd., No. CV-F-02-5017 REC/SMS, 2002 WL 

34499459, at *7 (E.D. Cal. June 11, 2002). California settled the lawsuit before the appeal was de-

cided. Agreement of Counsel Concerning the 2001 California ZEV Litigation, https://web.ar-

chive.org/web/20101009073549/https://www.arb.ca.gov/msprog/zevprog/zevlitigation/zevlitiga-

tion.pdf. 
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In 2005, California requested, for the first time, a waiver to regulate motor 

vehicle greenhouse gas emissions, including carbon dioxide.29 EPA initially denied 

California’s waiver request.30  

But in 2009, EPA reversed course and granted the waiver.31 Car manufactur-

ers did not challenge the 2009 waiver decision because they had agreed to forgo any 

such challenge as part of a negotiated settlement agreement that would “create a 

uniform federal system” for regulation starting in model year 2012, under carbon di-

oxide and fuel economy regulations promulgated by EPA and NHTSA, in consultation 

with California.32 As a critical part of that agreement, California adopted an amend-

ment to its state greenhouse gas standards that would deem compliance with federal 

greenhouse gas standards compliance with the state’s standards.33  

The greenhouse gas waiver was challenged in court by automobile dealers, but 

the Court of Appeals for the D.C. Circuit held that the lawsuit was moot because the 

“deemed to comply” provision had harmonized California’s regulations with the fed-

eral rules. Since manufacturers would comply with federal rules, any future injury 

would be traceable to the federal rules, not California’s.34 

B. California’s “Clean Cars” Regulations 

In May of 2012, California submitted a waiver application for a package of 

standards collectively labeled as the “Advanced Clean Car” standards.35 EPA granted 

 
29 Letter from Catherine Witherspoon, Executive Officer, CARB, to Stephen Johnson, Administrator, 

EPA (Dec. 21, 2005). 

30 73 Fed. Reg. 12156, 12168 (Mar. 6, 2008). 

31 74 Fed. Reg. 32744, 32745 (July 8, 2009).  

32 See Jody Freeman, The Obama Administration’s National Auto Policy: Lessons from the “Car 

Deal,” 35 Harv. Envtl. L. Rev. 343, 345–46 (2011). 

33 See id. 

34 See Chamber of Commerce v. EPA, 642 F.3d 192, 206 (D.C. Cir. 2011). 

35 Advanced Clean Cars Waiver Application (May 2012), https://www.regulations.gov/document/EPA-

HQ-OAR-2021-0257-0006 (2012 Waiver Application); see also CARB Resolution 12-11 (Jan. 26, 2012) 

(resolution approving Advanced Clean Car regulations), https://www.regulations.gov/document/EPA-

HQ-OAR-2021-0257-0010; Advanced Clean Cars, Initial Statement of Reasons (Dec. 7, 2011) (ACC 

ISR), https://www.regulations.gov/document/EPA-HQ-OAR-2021-0257-0013; CARB, Zero Emissions 

 

https://www.regulations.gov/document/EPA-HQ-OAR-2021-0257-0006
https://www.regulations.gov/document/EPA-HQ-OAR-2021-0257-0006
https://www.regulations.gov/document/EPA-HQ-OAR-2021-0257-0010
https://www.regulations.gov/document/EPA-HQ-OAR-2021-0257-0010
https://www.regulations.gov/document/EPA-HQ-OAR-2021-0257-0013
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the waiver in 2013.36 The Advanced Clean Cars waiver approved three separate sets 

of standards:  

1. Low-Emission Vehicle Standards 

The first category is California’s latest low-emissions vehicle air pollution 

standards, or “LEV III,” which are designed to address criteria pollution by requiring 

reductions in vehicle smog-precursor and particulate matter emissions.37 Among 

other things, California’s regulations would: 

• Reduce fleet-average light-duty smog-forming emission rates to “super ultra-

low emission” certification levels (0.03 g/mile) by 2025, “an approximate 75 

percent reduction from 2010 levels.”38 

• Reduce light-duty vehicle exhaust particulate matter emission rates to 3 mil-

ligrams per mile by 2021 and 1 milligram per mile by 2028.39 

• Require “zero fuel evaporative emission standards for light-duty vehicles.”40 

Shortly after the waiver, EPA proposed and then finalized its own latest “Tier 

3” regulations which are largely harmonized with California’s.41 As a result, new gas-

oline light-duty vehicles are required to emit nearly no criteria emissions throughout 

their useful lives. The marginal impact of these California regulations is therefore 

negligible when compared to the otherwise applicable national standards.  

 
Vehicle Program Regulations, Initial Statement of Reasons (Dec. 7, 2011) ( ZEV ISR) (analyzing ef-

fects of zero-emissions vehicle mandate), https://www.regulations.gov/document/EPA-HQ-OAR-2021-

0257-0012. 

36 78 Fed. Reg. 2112, 2114 (Jan. 9, 2013) (hereinafter 2013 Waiver).  

37 Id. 

38 2012 Waiver Application, supra note 35, at 9. 

39 Id. at 10 & 15. 

40 Id. 

41 See 81 Fed. Reg. 23414, 23414 (Apr. 28, 2014) (“These vehicle standards are intended to harmonize 

with California’s Low Emission Vehicle program, thus creating a federal vehicle emissions program 

that will allow automakers to sell the same vehicles in all 50 states.”).  

https://www.regulations.gov/document/EPA-HQ-OAR-2021-0257-0012
https://www.regulations.gov/document/EPA-HQ-OAR-2021-0257-0012
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2. 2017 Model Year and Later Greenhouse Gas Standards 

The second category is California’s greenhouse gas standards for model year 

2017 and later light-duty vehicles, which seek to reduce the fleet-average rate of ve-

hicle carbon dioxide emissions per mile.42 California estimated its fleet-average car-

bon dioxide standards would reduce model year 2017 to 2025 light-duty vehicle car-

bon dioxide emission rates by 4.5% per year, for a 34% reduction in new vehicle car-

bon dioxide emission rates compared to model year 2016.43 California estimated costs 

from this regulation would increase model year 2025 passenger car and light-truck 

prices by an average of $1,340.44  

But California’s greenhouse gas standards had no favorable real-world effect. 

By the time EPA granted California the Advanced Clean Cars waiver, EPA and 

NHTSA, in coordination with California, had promulgated national greenhouse gas 

standards for model years 2017 and later.45 California agreed to deem compliance 

with EPA’s regulations compliance with California greenhouse gas standards, a com-

pliance option that EPA (correctly) believed all car manufacturers were “very likely” 

to take advantage of.46 This cuts the legs out from under California’s claim that a 

waiver was needed as these regulations had no real-world effect. Reinstituting the 

waiver would be equally pointless. Of course, California eliminated the “deemed to 

comply” regulations in 2018 without seeking a new waiver. But as discussed later, 

since this was neither considered nor approved by the 2013 waiver, it cannot be cov-

ered by its reinstitution, but must be subject to new proceedings.  

3. 2018 Model Year and Later Zero-Emission-Vehicle Stand-

ards 

The third category is California’s zero-emissions vehicle standards for model 

year 2018 and later vehicles. This program requires manufacturers to generate an 

increasing percentage of regulatory “credits”—a quota—representing new electric or 

fuel-cell vehicles produced and delivered for sale as a fraction of a manufacturer’s 

 
42 Id. (codified at 13 Cal. Code Reg. § 1961.3). 

43 ACC ISR, supra note 35, at 99–100. 

44 2013 Waiver, 78 Fed. Reg. at 2139; ACC ISR, supra note 35, at 147. 

45 77 Fed. Reg. 62,624, 62,638 (Oct. 15, 2012). 

46 78 Fed. Reg. at 2138; CARB Letter to Lisa Jackson (Dec. 7, 2012). 
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total light-duty vehicles produced and delivered for sale in California.47 By model year 

2025, the credit percentage requirement will rise to 22% of all light-duty vehicles 

produced and delivered for sale in the state.48 Not all zero-emission vehicles are 

treated equally: a zero-emission vehicle may generate up to four credits, depending 

on the vehicle’s range.49 

As California explained, the goal of the zero-emissions vehicle sales mandate 

is “to maintain California as the central location for moving advanced, low green-

house gas (GHG) technology vehicles from the demonstration phase to commerciali-

zation.”50 California asserted that this industrial policy would also allow California 

to meet its self-imposed requirement of achieving an 80% reduction in statewide 

greenhouse gas emissions in 2050 compared to 1990 levels.51 At the same time, how-

ever, California paradoxically recognized that zero-emission vehicle standards would 

do nothing to reduce state greenhouse gas emissions or even vehicle criteria pollution 

emissions beyond the other Advanced Clean Car regulations.52 It would, however, 

impose significant costs. Through model years 2018 to 2025, California projected com-

pliance costs in California alone (excluding § 177 states) “to be approximately $10.5 

billion,” or an increase of $500 in average model year 2025 vehicle prices.53 Given that 

regulation had no “emission reduction targets” and, at best, trivial benefits—Califor-

nia refused to measure the cost-effectiveness of the zero-emissions vehicle mandate.54  

Despite these issues, EPA approved the zero-emissions vehicle mandate after 

finding it satisfied all three waiver conditions.  

 
47 13 Cal. Code Reg. § 1962.2(b). 

48 Id. CARB most recently estimated that from 2018 to 2025, the mandate will result in the sale of 

nearly one million new electric vehicles in California, and nearly 1 million new electric vehicles in 

section 177 states. See CARB, California’s Advanced Clean Cars Midterm Review A-24 (Jan. 2017). 

49 13 Cal. Code Reg. § 1962.2(d)(5)(A). 

50 2012 Waiver Application, supra note 35, at 2; CARB Resolution, supra note 35, 12-11 at 7. 

51 CARB Resolution 12-11, supra note 35, at 5–9; 2012 Waiver Application, supra note 35, at 2. 

52 2012 Waiver Application, supra note 35, at 15–16; ZEV ISR, supra note 35, at 72, 77–79.  

53 ZEV ISR, supra note 35, at 62-63. The average incremental price increase of the greenhouse gas 

standards alone was $1,340. Adding the zero-emission vehicle standard raised average incremental 

price increases to $1,840. Id.  

54 ZEV ISR, supra note 35, at 80. 
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(A) Protectiveness. EPA concluded that California’s “protectiveness” determi-

nation was not arbitrary and capricious because “an individual protectiveness deter-

mination” for the zero-emission vehicle standards was not necessary. As long as the 

omnibus package of standards was “in the aggregate” as protective, EPA deemed any 

negative effects on human health or welfare from the zero-emissions vehicle stand-

ards irrelevant.55  

(B) Need. EPA then concluded that California’s standards were needed to meet 

compelling and extraordinary conditions because (a) California still suffered from the 

same set of “geographical and climatic conditions” that lead to particularly severe 

difficulties meeting ozone NAAQS (it always will), and in any event (b) even if zero-

emissions standards had no effect on criteria pollution or greenhouse gas emissions, 

the zero-emissions standards should be waived because the Advanced Clean Cars 

omnibus package of standards considered in the aggregate would reduce criteria 

emissions.56 

(C) Consistency. EPA finally considered technical feasibility and lead time cost 

appropriateness under § 202(a) of the Clean Air Act. EPA concluded that cost-effec-

tiveness was irrelevant and that any costs imposed by California would be “appropri-

ate” under the waiver provision as long as they were not “excessive”—by which EPA 

apparently meant that the regulations would not double or triple vehicle prices.57 

IV. THE SAFE RULE 

Due to the long timeframe involved and NHTSA’s legal inability to set stand-

ards for more than five years into the future, the relevant federal agencies and Cali-

fornia agreed to perform a mid-term evaluation of the carbon dioxide standards in 

2018, and to make adjustments needed to maintain a harmonized national program.58 

At the time, EPA recognized that after mid-term evaluation “California may need to 

amend one or more of its . . . standards and would submit such amendments to EPA 

 
55 78 Fed. Reg. at 2125. Relatedly, EPA rejected the need to consider delayed fleet turnover from 

higher prices, deeming those effects irrelevant and concluding that there was insufficient evidence of 

delayed turnover. Id. 

56 Id. at 2130–31. 

57 Id. at 2134, 2143–44. 

58 Brown, 940 F.3d at 1346. 



 

16 

 

with a request for a waiver, or for confirmation that said amendments fall within the 

scope of any existing waiver.”59 

The federal agencies ultimately concluded that the greenhouse gas standards 

were “not appropriate,” but California disagreed.60 In 2018, as NHTSA and EPA re-

considered the stringency of federal fuel economy and greenhouse gas standards, Cal-

ifornia amended its rules (without requesting another waiver) to eliminate its 

“deemed to comply” provision, which had previously allowed the automobile industry 

to satisfy California by complying with the federal standards for greenhouse-gas 

emissions. This threatened the automobile industry with balkanization unless fed-

eral agencies adopted California’s preferred policy determinations.61  

In September of 2019, in a joint rulemaking with NHTSA known as the Safer 

Affordable Fuel-Efficient Vehicles Rule—“SAFE 1” or the “One National Program” 

rule, EPA revoked the preemption waiver for California’s greenhouse gas standards 

and zero-emission vehicle standards.62 In explaining its decision to revoke the waiver, 

EPA relied on NHTSA’s determination that CAFE preempted California’s standards 

and EPA’s separate determination that California did not need greenhouse gas or 

zero-emission vehicle standards to “meet compelling and extraordinary conditions” 

within the meaning of § 209(b)(1)(B).63  

In April of 2020, notwithstanding California’s threats to the car industry, 

NHTSA and EPA revised the standards for model years up to 2026 as part of the 

Safer Affordable Fuel-Efficient (SAFE 2) Vehicles final rule.64 The standards are pro-

jected to limit vehicles to an average of 202 grams of carbon dioxide per mile by model 

 
59 77 Fed. Reg. at 62,785. 

60 Brown, 940 F.3d at 1348. 

61 California’s “deemed to comply” provision was amended in September 2018 to provide that it “shall 

not be available” for model years 2021 and later if the final standards promulgated in 2012 were “al-

tered.” 13 Cal. Code Reg. § 1961.3(c); CARB, Staff Report: Initial Statement of Reasons (Aug. 7, 

2018); see also Statement by CARB Chair on Action to Preserve California Vehicle Standards (Sept. 

28, 2018), https://ww2.arb.ca.gov/news/statement-carb-chair-action-preserve-california-vehicle-stand-

ards.  

62 84 Fed. Reg. 51,310 (Sept. 27, 2019) (“One National Program Rule”). 

63 Id. at 51,328. 

64 The Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger 

Cars and Light Trucks, 85 Fed. Reg. 24,174 (Apr. 30, 2020) (SAFE Rule).  

https://ww2.arb.ca.gov/news/statement-carb-chair-action-preserve-california-vehicle-standards
https://ww2.arb.ca.gov/news/statement-carb-chair-action-preserve-california-vehicle-standards
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year 2026, equivalent to reducing the emissions rate by approximately 1.5% per 

year.65  

With the promulgation of the final SAFE Rule in April of 2020, under Califor-

nia law and the identical laws adopted in all § 177 states, compliance with federal 

standards is no longer deemed compliance with California’s own greenhouse stand-

ards.66 

V. EPA’S PROPOSED REPEAL OF THE ONE NATIONAL PROGRAM RULE 

On Inauguration Day, President Biden signed Executive Order 13,990 direct-

ing NHTSA and EPA to consider “suspending, revising, or rescinding” various regu-

latory actions taken by the previous administration, including the One National Pro-

gram Rule.67 In response, EPA now reconsiders its prior withdrawal of California’s 

waiver.68  

Contrary to its position in the One National Program rulemaking, EPA now 

contends that “there are significant issues regarding whether SAFE 1 was a valid 

and appropriate exercise of agency authority.”69 In addition, the agency expresses 

other policy concerns regarding “the amount of time that had passed since EPA’s 2013 

waiver decision, the allegedly novel approach and legal interpretations used in SAFE 

1, and whether EPA took proper account of the environmental conditions in Califor-

nia and the environmental consequences from the waiver withdrawal in SAFE 1.”70  

 
65 Id. at 24,199. 

66 13 Cal. Code Reg. § 1961.3(c). 

67 Exec. Order No. 13,990, 86 Fed. Reg. 7,037, 7,037-38 (Jan. 25, 2021). 

68 86 Fed. Reg. 22,421, 22,428 (Apr. 28, 2021) (“Notice of Proposed Repeal”). 

69 Id. at 22,421. 

70 Id. 
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ARGUMENT 

I. WAIVER REINSTATEMENT WOULD BE IMPROPER BECAUSE CALIFORNIA’S 

GREENHOUSE GAS STANDARDS HAVE BEEN AMENDED WITHOUT EPA AP-

PROVAL. 

EPA cannot restore a preemption waiver for a greenhouse gas program that no 

longer exists. That is the case here. In 2018, California unilaterally altered its green-

house gas regulations to revoke the “deemed to comply” provision, a fundamental 

change in the regulations that has never been approved by EPA. California’s amend-

ment transforms the state greenhouse gas regulations and significantly alters com-

pliance costs for car manufacturers after model year 2020 without any of the required 

technical review by EPA. California has never sought a new waiver or a determina-

tion that the change is within the scope of the prior waiver. Nor did it consider the 

effects of this change on § 177 states. Until California obtains approval for its amend-

ments, EPA lacks a necessary predicate to permit California’s “enforce[ment]” of its 

amended greenhouse gas standards without Clean Air Act preemption.71 And EPA 

cannot approve enforcement of these amended rules without an opportunity for notice 

and comment.72 Since it has not provided the required notice and opportunity for 

comment on this issue, the Agency cannot lawfully permit enforcement of California’s 

amended greenhouse gas standards. EPA cannot reinstate a waiver for a phantom 

California greenhouse gas program that ceased to exist per final agency action by 

EPA in 2020. And even if it does so, reinstatement would have no effect on the 

preemption of California’s amended greenhouse gas standards. 

To circumvent the Clean Air Act’s procedures for approving amendments, Cal-

ifornia relies on a decade-old statement finding that opponents of the original waiver 

had not shown that California’s greenhouse gas standards would be infeasible or in-

appropriate “even without the deemed to comply provision.”73 But that passing state-

ment was based on information gathered by California and commenters over a decade 

ago, long before the mid-term evaluation and the SAFE 2 Rule required changes in 

stringency. California cannot reasonably rely on waiver statements based on decade-

 
71 42 U.S.C. § 7543(a). 

72 Id. § 7543(b)(1). 

73 CARB, supra note 61, at 39 (citing 78 Fed. Reg. at 2138). 
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old information that are entirely undermined by later EPA determinations as to cost 

and feasibility. As EPA said before granting the Advanced Clean Car waiver, depend-

ing on the outcome of the joint midterm evaluation, “California may need to amend 

one or more of its . . . standards and would submit such amendments to EPA with a 

request for a waiver, or for confirmation that said amendments fall within the scope 

of any existing waiver.”74 California has drastically amended its greenhouse gas pro-

gram since then, but it has never submitted the amendments for EPA approval. 

In short, before allowing enforcement of California’s amended greenhouse gas 

regulations, EPA must give notice and seek comment on the issue of whether the 

standards are eligible for a new waiver (and, if so, whether such waiver constitutes a 

“rule” requiring a full economic analysis) or within the scope of a prior waiver. A sim-

ple waiver reinstatement that ignores this necessary predicate for authorizing en-

forcement of California’s amended regulations would be procedurally defective and 

vacated on judicial review. 

II. WAIVER REINSTATEMENT WOULD BE UNLAWFUL BECAUSE THE ONE NA-

TIONAL PROGRAM’S WAIVER WITHDRAWAL WAS COMPELLED BY LAW. 

EPA had authority to reconsider California’s waiver under the Clean Air Act. 

And once a reconsideration proceeding was properly underway, withdrawal was the 

only lawful outcome. California’s zero-emissions vehicle and greenhouse gas stand-

ards are not needed to meet extraordinary and compelling conditions particular to 

California. Reinstatement would therefore be unlawful. 

A. EPA Has Inherent Authority to Reconsider Prior Waiver Deci-

sions.  

The book of Daniel recounts the failed plot of Babylon’s satraps and prefects to 

get rid of Daniel, a Jewish exile who had risen to be King Darius’s most trusted coun-

selor. The satraps and prefects convinced the king to pass a decree ordering that an-

yone who prayed to anyone but him for the next thirty days would be thrown into the 

lions’ den, knowing that the devout Daniel would not cease praying to his God. The 

King would never have agreed if he had known this, but, under the “law of the Medes 

and Persians,” “no interdict or ordinance which the king establishes can be 

 
74 77 Fed. Reg. at 62,785. 
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changed.”75 As the jealous officials gleefully remind the King once Daniel was taken 

while praying in his room, even the King could not change his earlier decree. Of 

course, the story has a happy ending but only because God miraculously stopped the 

mouths of the lions, saving Daniel’s life.76 

No such divine intervention is necessary here, however. The American system 

of lawmaking has wisely declined to follow the example of the Medes and Persians. 

And just as EPA is now reconsidering its 2019 waiver decision, EPA had this same 

authority to reconsider its 2013 waiver decision.  

The default presumption is that “an agency retains authority to reconsider and 

correct an earlier decision,” unless Congress “displaces” that authority with a process 

to rectify the agency’s mistakes.77 There is no separate statutory regime here to rec-

tify a mistaken waiver decision, so EPA retains inherent authority to reconsider past 

waivers. 

California argues that the Clean Air Act’s text does not explicitly confer the 

Agency any “withdrawal authority,” only the power to grant a waiver.78 But an ex-

plicit statutory statement regarding the power to rescind has never been required. 

This authority exists even where there is no “express provision granting [the agency] 

authority to reconsider,” because “the ‘power to reconsider is inherent in the power to 

decide.’”79 California concedes, as it must, that EPA has inherent authority to recon-

sider the denial of a waiver, as it did in 2009 at California’s urging.80 But California 

argues that EPA must have express authority to withdraw a waiver because greater 

 
75 Daniel 6:15. 

76 The jealous satraps and prefects, however, were not so fortunate. After the plot failed, the King 

ordered that they and their families be themselves thrown into the lions’ den, where they were de-

voured before they had even touched the ground.  

77 Ivy Sports Med., LLC v. Burwell, 767 F.3d 81, 86 & 93 (D.C. Cir. 2014). 

78 Reply Brief of State and Local Government Petitioners at 2-3, Union of Concerned Scientists v. 

NHTSA, No. 19-1230. 

79 Ivy Sports Med., LLC, 767 F.3d at 86 (quoting Albertson v. FCC, 182 F.2d 397, 399 (D.C. Cir. 

1950)). 

80 74 Fed. Reg. at 32,752 (reconsidering the 2008 waiver denial); Letter from Mary Nichols, CARB, to 

Lisa Jackson, EPA (Jan 21, 2009) (“California believes EPA has inherent authority to reconsider the 

denial and should do so in order to restore the interpretations and applications of the Clean Air Act 

to continue California’s longstanding leadership role in setting emission standards.”). 
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reliance interests attach to waiver grant than a denial. This ratchet has no basis in 

law. The Supreme Court has repeatedly refused to find that reliance interests pre-

clude changes in agency policy. An agency has a “continuing” statutory obligation to 

consider the “wisdom of its policy.”81 Under FCC v. Fox, an agency must only provide 

a “detailed justification” to depart from a policy that has “engendered serious reliance 

interests.”82 And under the presumption that “an agency retains authority to recon-

sider and correct an earlier decision,” the grant of a waiver is as liable to change as 

the denial of a waiver. No greater reliance interests attach to the grant of a waiver 

authorizing regulation than to the denial of a waiver preventing regulation, so reli-

ance interests provide no support for California’s ratchet argument. 

Withdrawal is also supported by statutory context. The waiver authorizes fu-

ture regulation, which always remains open to change. Agencies do not have crystal 

balls. A determination that California’s state standards are technologically feasible 

and appropriate requires complex technical projections at the frontiers of science, 

which must be continually updated “if the actual future course of technology diverges 

from expectation.”83 For example, California’s first zero-emissions vehicle standard 

was adopted in 1990 and then amended six times over 18 years (“in 1996, 1998/1999, 

2001, 2003, 2008”) before it was substantially altered in 2012, as the mandated bat-

tery-powered vehicles repeatedly failed to materialize in a way that would meet reg-

ulators’ requirements.84 If waivers are a one-way ratchet, EPA would have no ability 

to monitor California’s continued compliance with the waiver conditions in light of 

updated information. This would be a significant departure from prior practice, as 

EPA has always claimed authority to revisit the lawfulness of prior waiver deci-

sions.85 Under California’s “no withdrawal authority” argument, California could reg-

ulate the car industry until model year 2050 (or beyond) through a single waiver 

based on far-flung technical projections. If the regulation turned out to be unfeasible, 

 
81 See Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 864 (1984). 

82 FCC v. Fox Television Stations, 556 U.S. 502, 515 (2009). 

83 NRDC Inc. v. EPA, 655 F.2d 318, 329 (D.C. Cir. 1981). 

84 2012 Waiver Application, supra note 35, at 2. 

85 See 84 Fed. Reg. at 51,333 n.223. 
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threatening to bankrupt car manufacturers (predominately located outside of Cali-

fornia), EPA would be unable to step in to ensure California is meeting statutory 

waiver conditions. 

Last, the legislative history supports inherent withdrawal authority. The Sen-

ate Committee Report explains that “implicit in [§ 209] is the right of [EPA] to with-

draw the waiver [if] at any time after notice and an opportunity for public hearing he 

finds that the State of California no longer complies with the conditions of that 

waiver.”86 

EPA has inherent reconsideration authority. 

Reconsideration was also properly exercised in the circumstances of this 

waiver. EPA’s decision to reconsider California’s waiver did not unreasonably under-

mine longstanding reliance interests, was timely, and did not rest on mere “policy 

changes.” 

First, EPA’s reconsideration of the waiver did not upset longstanding reliance 

interests. “[R]eliance interests” must be “specifically identified, reasonably incurred, 

and causally tied to the delay.”87 No reliance interests were “specifically identified” 

or “reasonably incurred” regarding the waiver withdrawal because the initial grant 

of the waiver was contingent on two subsequent mid-term evaluations. California 

pledged to conduct a 2016 mid-term review of its own state standards for vehicles 

from model years 2022 to 2025. EPA and CARB also committed to a 2018 mid-term 

evaluation of the federal standards for model years 2022 to 2025 due to concerns re-

garding the “long timeframe of the rule and uncertainty in assumptions given this 

timeframe.”88 The 2018 re-evaluation is relevant because California’s “deemed-to-

comply” provision allowed a manufacturer to satisfy state greenhouse gas standards 

 
86 S. Rep. 90-403, at 34 (1967). 

87 Solenex LLC v. Bernhardt, 962 F.3d 520, 529 (D.C. Cir. 2020). 

88 See 77 Fed. Reg. at 62,643/1; see also CARB Res. 12-11 (Jan. 26, 2012), https://ti-

nyurl.com/y679m95m; CARB, 2017 Midterm Review Report, https://tinyurl.com/yxt6qaoh (last vis-

ited June 1, 2021); 78 Fed. Reg. 2112, 2137 (Jan. 9, 2013); 77 Fed. Reg. at 62,652 (stating that EPA 

would reevaluate standards by April 2018). 
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simply by complying with federal standards, and as California and EPA have recog-

nized compliance with zero-emission vehicle standards is intertwined with compli-

ance with greenhouse gas standards.89 

Because reliance interests could not reasonably have formed before the mid-

term evaluations, EPA’s 2018 waiver reconsideration was not unreasonably delayed. 

“Delay alone is not enough to strip the agency of its ability to act.”90 Instead, a party 

must show “harmful consequences emanating from the delay” that the agency did not 

reasonably take into account.91 Although opponents of the One National Program 

Rule point to the inclusion of greenhouse gas emissions standards and zero-emissions 

vehicle mandates in state implementation plans, these do not amount to serious reli-

ance interests, due to the already-planned review. And in any event, EPA explained 

in detail why these reliance interests were outweighed by other concerns, satisfying 

its only obligation under FCC v. Fox.92 

Reliance arguments are further undermined in this case because, as the One 

National Program Rule explained, California and other states have known for years 

that NHTSA’s longstanding position is that state carbon dioxide regulations and zero-

emissions vehicle mandates are related to average fuel economy standards and there-

fore preempted by CAFE.93 California and other stakeholders could not have reason-

ably believed that EPA would continue to ignore NHTSA’s view of the law in perpe-

tuity. 

Second, although some courts have said that reconsideration must be 

“timely,”94 courts have not reached a consensus “about what amount of time is rea-

sonable,”95 and the short amount of time at issue here lies in the acceptable range 

 
89 ZEV ISR, supra note 35, at 63 (acknowledging that zero-emission vehicles are used for compliance 

with greenhouse gas standards); Appropriateness of the Model Year 2022-2025 Light-Duty Vehicle 

Greenhouse Gas Emissions Standards under the Midterm Evaluation: TSD 1-32 (Nov. 2016) (consid-

ering ZEV program interaction with greenhouse gas standards). 

90 Solenex, 962 F.3d at 527-28 (cleaned up). 

91 Id. 

92 84 Fed. Reg. at 51,334–36. 

93 See, e.g., 71 Fed. Reg. at 17,654 (asserting preemption in 2006). 

94 Ivy Sports, 767 F.3d at 86. 

95 Voyageur Outward Bound Sch. v. United States, 444 F. Supp. 3d 182, 194 (D.D.C. 2020). 
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given the intervening events. EPA’s reconsideration of the waiver grant began only 

four months after the 2018 mid-term evaluation concluded, which is “timely” by any 

measure.96 Furthermore, timeliness depends in part on reliance interests, and as ex-

plained above, none of these interests could have reasonably developed before the 

waiver was withdrawn.97 Moreover, California itself has undermined any claim of 

reliance interests concerning the greenhouse gas standards, since it amended its 

“deemed to comply” provision in 2018, upending reliance interests by creating a novel 

state greenhouse gas program that was never approved by EPA. 

Third, EPA’s reconsideration of California’s waiver was an appropriate reeval-

uation of the legal interpretation and facts upon which the initial waiver determina-

tion was based. California argued that EPA’s exercise of its reconsideration authority 

was inappropriate here because EPA made a substantive reconsideration decision 

based on alleged “policy changes.” This is a misstatement of the scope of EPA’s recon-

sideration authority. EPA’s authority is not limited to correcting clerical mistakes, 

and reconsideration determinations do not become “policy” decisions simply because 

they address substantive errors, even those based on prior legal interpretations or 

applications.98 And, as explained next, once reconsideration of California’s standards 

was properly underway, EPA’s conclusions were compelled by law.  

B. EPA’s Interpretation of § 209(b)(1)(B) Was Compelled by Law. 

1. The Statute Does Not Permit a “Whole-Program” Review 

Interpretation. 

In the One National Program Rule, EPA correctly interpreted § 209(b)(1)(B). 

That provision provides that EPA may not grant a waiver if it finds that California 

does not need “such [s]tate standards to meet compelling and extraordinary condi-

tions.” EPA rightly read this as requiring denial if California does not specifically 

need the greenhouse gas and zero-emissions vehicle standards to confront its extraor-

dinary criteria pollution problems. This reading of the statute is required by the text, 

 
96 See, e.g., Belville Mining Co. v. United States, 999 F.2d 989, 1001-02 (6th Cir. 1993) (reconsidera-

tion reasonable after eight months). 

97 See Civil Aeronautics Bd. v. Delta Air Lines, Inc., 367 U.S. 316, 321 (1961). 

98 See, e.g., Ivy Sports, 767 F.3d at 86. 
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structure, and history of the relevant provisions and, despite arguments to the con-

trary, is not foreclosed by historical interpretations, case precedent, or legislative in-

tent.  

By contrast, California’s contrary readings, requiring consideration of only (1) 

whether California’s climate and topography remain unchanged, thereby generally 

justifying a “separate motor vehicle program,” or (2) whether the omnibus package of 

California standards in the aggregate does something to address California’s need for 

criteria pollution control, would write a blank check allowing California to adopt any 

motor vehicle standards it wants, no matter how unrelated to California’s extraordi-

nary and compelling conditions amounting to an extraordinary departure from equal 

sovereignty principles and undermining the text, structure, and purpose of the Clean 

Air Act. These points—along with basic common sense—require a rejection of any 

blank check or no-line-item-veto approach to California waivers. And to the extent 

the text of the Clean Air Act is ambiguous, the constitutional avoidance canon fore-

closes a blank-check interpretation.  

First, the text of § 209(b) supports the conclusion that each California standard 

must be evaluated separately. The phrase “such State standards” in § 209(b)(1)(B) 

refers back to “the State standards” in § 209(b)(1), which require EPA to make a pro-

tectiveness determination. And the statute is clear that for purposes of the protec-

tiveness determination, “each State standard” must be evaluated individually and be 

deemed more protective of public health if it “is at least as stringent as the compara-

ble applicable Federal standards.”99 The same is true for preemption generally: “any 

[State] standard relating to the control of emissions from [motor vehicles]” is 

preempted unless the particular California standard has a waiver.100 A textual inter-

pretation of the statute therefore requires construing “such State standards” to re-

quire an individualized determination.  

Second, the requirement in § 209(b)(1) that California’s standards be “in the 

aggregate” as protective of public health as the federal standards is significantly ab-

sent from § 209(b)(1)(B). This demonstrates that an aggregate analysis of the state 

 
99 42 U.S.C. § 7543(b)(1). 

100 Id. § 7543(a). 
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standards does not apply when examining whether the standards are needed “to meet 

compelling and extraordinary” circumstances. If Congress wanted § 209(b)(1)(B)’s 

“need” analysis to be an “aggregate” analysis, it would have used the same text it 

used to qualify the protectiveness determination.101  

Third, § 209(b)(1)(C) uses this same language when requiring “such State 

standards” to be consistent with the requirements of § 202(a) of the Clean Air Act. 

That provision requires that “any regulation” (singular) “shall take effect only after 

such period as” EPA “finds necessary to permit the development and application of 

the requisite technology, giving appropriate consideration to the cost of compliance 

within such period.”102 “[S]uch State standards” in § 209(b)(1)(C) cannot refer to the 

entire California motor vehicle program in general, which includes regulations for 

heavy-duty trucks, buses, motorcycles, and other off-road vehicle types that require 

entirely different compliance technologies and lead times. Nor can it refer to all of the 

state standards in the aggregate seeking a waiver in an omnibus application, since 

an aggregate lead time requirement would make no sense. Instead, under 

§ 209(b)(1)(C), every California regulation must give appropriate lead time. Similarly, 

under § 209(b)(1)(B), every California regulation must be needed “to meet compelling 

and extraordinary conditions.” 

California acknowledges the meaning of “such State standards” in paragraph 

(C), but it insists that “such State standards” may mean different things in the very 

same subsection. But the “normal rule of statutory construction [is] that identical 

words used in different parts of the same act are intended to have the same mean-

ing.”103 Courts should particularly strive to avoid interpretations that give the same 

word “two different meanings in the same section of the statute.”104 While this pre-

sumption of consistent meaning “yields to context,”105 statutory context reinforces the 

presumption here. Sections 209(b)(1)(B) and (C) are interrelated parts of the same 

 
101 See Russello v. United States, 464 U.S. 16, 23 (1983) (“Where Congress includes particular lan-

guage in one section of a statute but omits it in another … it is generally presumed that Congress 

acts intentionally[.]”). 

102 42 U.S.C. § 7521(a)(2). 

103 Gustafson v. Alloyd Co., 513 U.S. 561, 570 (1995). 

104 Mohasco Corp. v. Silver, 447 U.S. 807, 826 (1980). 

105 UARG v. EPA, 573 U.S. 302, 320 (2014). 
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comprehensive scheme on preemption.106 Such a scheme “should not be read as a se-

ries of unrelated and isolated provisions.”107 It should be read consistently to work 

together.108  

Fourth, Congress knows how to write California a blank check untethered from 

California’s specific compelling and extraordinary conditions. It did so in 

§ 211(c)(4)(B), allowing California a perpetual exemption from preemption to regulate 

fuels.109 By contrast, § 209(b)(1)(B) tethers California’s authority to a particularized 

demonstration of “need.” If that demonstration could be met as long as California had 

the same smog-inducing warm sunny climate and topography—effectively, for mil-

lennia—§ 209(b)(1)(B) would have no teeth. Congress may as well have given Califor-

nia the perpetual exemption it gave regarding fuels. But Congress did not.  

California raises several counterarguments, but none are persuasive.  

First, it argues that plural “standards” instead of “standard” in § 209(b)(1)(B) 

requires a conclusion that a whole-program approach is required or at least reasona-

ble. But the general rule of interpretation is that the singular form includes the plural 

and plural includes the singular, and nothing in the statutory context overrides this 

presumption.110  

Second, it argues that this reading is undermined by historical interpretations, 

case precedent, or congressional acquiescence. Although EPA has historically inter-

preted § 209(b)(1)(B) as asking whether California needs a separate motor vehicle 

program as a whole, this approach predates the arrival of state greenhouse-gas-re-

lated standards without any clear connection to California’s smog problems. As ex-

plained further below, greenhouse gas emissions are different from previously regu-

 
106 American Methyl v. EPA, 749 F.2d 826, 834 (1984). 

107 Gustafson, 513 U.S. at 570 (interpreting Securities Act of 1933). 

108 Id.; see also Antonin A. Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal 

Texts 252 (2012) (“Statutes in pari materia are to be interpreted together, as though they were one 

law.”). 

109 42 U.S.C. § 7545(c)(B). 

110 1 U.S.C. § 1. 
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lated emissions because a causal link is far more difficult to establish between Cali-

fornia vehicles’ greenhouse gas emissions and any climate effects felt locally in Cali-

fornia.  

In any event, consistent agency practice does not overcome clear statutory text. 

“Even an agency’s consistent and longstanding interpretation, if contrary to statute, 

can be overruled.”111 EPA is not rigidly confined to its prior statutory interpreta-

tions.112 When an agency revises a previous action, it need only demonstrate that 

“there are good reasons for the new policy.”113 EPA’s newly articulated understanding 

of the statute was well explained as a better reading of text and structure. Therefore, 

a change from the historical interpretation was more than justified.114 

California also pointed to one case precedent that they claimed upheld a whole-

program approach, American Trucking Associations, Inc. v. EPA. But that case says 

nothing to support a “whole program” interpretation of § 209(b)(1)(B). In American 

Trucking, the D.C. Circuit simply held without much analysis that petitioners had 

not shown that a California rule relating to transportation refrigeration units was 

not needed to address compelling and extraordinary conditions in California without 

remarking on whether this standard was satisfied as long as California’s climate and 

topography remained the same.115  

Last, California argues that Congress had amended the Clean Air Act multiple 

times without disturbing EPA’s previous whole-program interpretation. That is irrel-

evant. “Congressional acquiescence” has no interpretive value.116 And Congress did 

not acquiesce here. When Congress last enacted various amendments to the Clean 

 
111 Carlson v. Postal Regulatory Comm'n, 938 F.3d 337, 349 (D.C. Cir. 2019); see also SEC v. Sloan, 

436 U.S. 103, 118 (1978) (“Nor does the existence of a prior administrative practice, even a well-ex-

plained one, relieve us of our responsibility to determine whether that practice is consistent with the 

agency’s statutory authority.”); Se. Ala. Med. Ctr. v. Sebelius, 572 F.3d 912, 920 (D.C. Cir. 2009) (“No 

matter how consistent its past practice, an agency must still explain why that practice comports with 

the governing statute and reasoned decisionmaking. ... [N]o amount of historical consistency can 

transmute an unreasoned statutory interpretation into a reasoned one.”). 

112 See Fox Television Stations, 556 U.S. at 514. 

113 See id. 

114 See id.; see also 84 Fed. Reg. at 51,3141. 

115 See Am. Trucking, 600 F.3d at 627–28. 

116 See Cent. Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 U.S. 164, 186 (1994). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114230&pubNum=0000780&originatingDoc=Ib3750c60d64911e9a85d952fcc023e60&refType=RP&fi=co_pp_sp_780_118&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_118
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114230&pubNum=0000780&originatingDoc=Ib3750c60d64911e9a85d952fcc023e60&refType=RP&fi=co_pp_sp_780_118&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_118
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978114230&pubNum=0000780&originatingDoc=Ib3750c60d64911e9a85d952fcc023e60&refType=RP&fi=co_pp_sp_780_118&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_118
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019402038&pubNum=0000506&originatingDoc=Ib3750c60d64911e9a85d952fcc023e60&refType=RP&fi=co_pp_sp_506_920&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_920
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019402038&pubNum=0000506&originatingDoc=Ib3750c60d64911e9a85d952fcc023e60&refType=RP&fi=co_pp_sp_506_920&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_920
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Air Act, EPA had not yet even considered how to apply § 209(b)(1)(B) to greenhouse 

gas and zero-emissions vehicle standards, which are entirely different from tradi-

tional criteria pollutant standards. 

For these reasons, § 209(b)(1)(B) requires applying an individual-standard 

analysis to California’s waiver application. 

2. California “needs” separate standards only if those stand-

ards meaningfully address its “extraordinary and com-

pelling” air quality problems created by the state’s par-

ticular circumstances. 

EPA determined that the “extraordinary conditions” requirement in 

§ 209(b)(1)(B) means that EPA must find specific facts that suggest local pollution 

conditions and geography create pollution problems that disproportionately impact 

California.117 This is the only logical interpretation of § 209(b)(1)(B) because it gives 

concrete meaning to the term “extraordinary,” which implies that the perils Califor-

nia faces are unique in some way, rather than common throughout the country. Such 

a reading is required to give effect “to every clause and word” of the statute.118  

This reading of “extraordinary” is also confirmed by the purpose of 

§ 209(b)(1)(B)—to empower California to address its own, unusual smog and air-qual-

ity related pollution problems, not to delegate to California the power to address or-

dinary, nationwide, or even global pollution issues that do not affect California in 

exceptionally more significant ways.119 The 1967 House Report noted allowing Cali-

fornia’s “unique problems” as a result of its “climate and topography,” as the purpose 

of § 209(b)(1)(B).120 Only those pollution problems tied to California’s pollution-induc-

ing conditions are within the scope of § 209(b)(1)(B). 

 
117  84 Fed. Reg. at 51,345-47. 

118 See Great Lakes Comnet, Inc. v. FCC, 823 F.3d 998, 1003 (D.C. Cir. 2016) (quoting Duncan v. 

Walker, 533 U.S. 167, 174 (2001)). 

119 See Ford Motor Co. v. EPA, 606 F.2d 1293, 1303 (D.C. Cir. 1979) (“[T]he intent of the Act … [was 

to] focus on local air quality problems that may differ substantially from those in other parts of the 

nation.”). 

120 H.R. Rep. No. 90-728, at 22 (1967). 
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California’s various objections to this common-sense interpretation rightly 

failed to dissuade EPA from its own reading. California argued that EPA had previ-

ously looked only to “factors that tend to produce higher levels of pollution.”121 But 

even these earlier interpretations recognized that § 209(b)(1)(B) was designed to ad-

dress factors that “cause or produce local or regional air pollution problems,” and this 

is what “set California apart from other areas when Congress adopted the provi-

sion.”122  

California also argued that other Clean Air Act provisions differentiated 

among types of pollutants while § 209(b) did not, and therefore one should not distin-

guish between “local” and “global” pollutants. This argument also fails because it ig-

nores the text and context of § 209(b). Unlike other sections, § 209 does not mention 

pollutants at all or concern itself with categorizing pollutants. It instead focuses on 

the “need” for the standards to address “extraordinary conditions,” which is based on 

a historical understanding of California’s unique air quality difficulties in light of its 

particular circumstances. 

California contended further that EPA’s interpretation of “extraordinary con-

ditions” conflicts with § 177, which allows other states to adopt California’s standards 

if they have an EPA-approved “non-attainment” or “maintenance” state implementa-

tion plan under the Clean Air Act. This argument is misguided because § 177 does 

not require other states to experience the same “extraordinary conditions” that Cali-

fornia faces in order to adopt more stringent emissions standards. When Congress 

enacted § 177, it did not amend § 209(b)(1)(B) to require EPA to consider other states’ 

need for California’s standards.123 Section 209(b)(1)(B) simply requires an assessment 

of the “extraordinary conditions” in the one state that is eligible for a waiver under 

 
121 See 73 Fed. Reg. at 12,160 (Mar. 6, 2008) (emphasis added; internal quotation marks omitted). 

122 See id. (emphasis added). 

123 This was based on the understanding that California would be requiring discrete add-on items 

such as different catalytic convertors to further lower criteria pollution, which would not add any 

new hurdles to the auto supply chain for § 177 states. But here, California is not attempting to man-

date a small add-on piece of equipment at a modest cost premium for vehicles in CA; rather, it is 

seeking to mandate the wholesale replacement of the vehicles, at a cost premium to every vehicle 

sold in the country. 
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§ 209(b)(1)—California. Once California has a waiver, automobile manufacturers al-

ready face a dual-regulation program, so identical regulations in other states impose 

a lesser burden than initial approval of California’s standards.  

If anything, § 177 undercuts California’s argument, since § 177 only applies 

when states are in non-compliance with the NAAQS or are in a probation period after 

having recently demonstrated attainment (“maintenance”). This connection to non-

attainment with NAAQS supports limiting § 209(b)(1)(B) to the criteria ambient air 

pollution that characterizes California’s airsheds as unique.  

Last, California’s circular argument that all of California’s standards must be 

subject to waiver under § 209(b) if they are initially preempted under § 209(a) also 

fails. Nothing in § 209 states that all possible state standards are eligible for a waiver. 

In fact, § 209(b)(1)(B) excludes an entire category of possible state standards—those 

that are not “needed” to address “extraordinary conditions.” Standards that are not 

more protective or give inadequate lead time are also excluded, so California’s circu-

lar argument cannot be right.  

For these reasons, EPA’s interpretation of “extraordinary conditions” in the 

SAFE 1 rule was the only logical reading of the text and context. The objections to 

this interpretation failed to demonstrate otherwise. 

EPA also correctly read the word “need.” EPA based its waiver withdrawal de-

termination on the conclusion that the “need” inquiry in § 209(b)(1)(B) requires a 

finding that the proposed state standards “will meaningfully redress” California’s lo-

cal pollution problems.124 This interpretation is the only persuasive one because it 

comports with the common usage of the term “need” as something essential to ad-

dressing a particular problem, and it is supported by practical, regulatory considera-

tions.  

The common usage of “need” aligns with an interpretation that a “needed” rem-

edy will, at a bare minimum, address a particular problem. The Oxford Languages 

online dictionary defines “need” as to “require (something) because it is essential or 

 
124 84 Fed. Reg. at 51,345. 
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very important.”125 By contrast, California’s greenhouse gas and zero-emissions vehi-

cle standards by design do not address California’s specific problems with smog and 

air quality. It cannot “need” them for that purpose. And, further, as EPA found in its 

SAFE 1 rulemaking, these programs would result in “no change” to the climate con-

ditions in U.S., much less in California specifically.126  

Arguments that this interpretation of “need” conflicts with prior EPA interpre-

tations and with statements by the United States Supreme Court about valuing “in-

cremental progress,” are misguided. As noted repeatedly, EPA is not bound by its 

prior interpretations as long as its revised interpretations are reasonable, as this one 

was. And while it is true that the Supreme Court has stated that agencies are ex-

pected to take actions that will achieve progress through small, incremental steps, 127 

EPA concluded that the greenhouse-gas and zero-emissions-vehicle standards pro-

posed by California would not have resulted even in incremental improvements to 

that state’s criteria pollution.128 Therefore, EPA’s interpretation of “need” in 

§ 209(b)(1)(B) was the only logical and practical one and must be retained. 

C. California Does Not Need the Greenhouse Gas Standards Be-

cause State Standards Have No Demonstrated Beneficial Effect 

on Greenhouse Gas Emissions. 

California’s greenhouse gas standards are not needed “to meet compelling and 

extraordinary conditions” particular to California for at least five reasons.  

First, EPA correctly concluded that greenhouse gas emissions do not have a 

nexus to California’s “compelling and extraordinary conditions.” Greenhouse gases 

are global, not local, pollutants. They are well-mixed in the atmosphere, leaving the 

 
125 Need, Lexico.com powered by Oxford Languages, https://www.lexico.com/en/definition/need (last 

visited Jun. 15, 2021).  

126 84 Fed. Reg. at 51,353 (“NHTSA believes that the argument that separate State standards will 

have little benefit has merit. The existence of State or local laws does not in any way alter an OEM’s 

obligation under Federal law. For instance, OEMs would likely produce more efficient vehicles for 

sale in California and the States that have adopted California’s standards, but the increased fuel 

economy of these vehicles would likely be offset by less efficient vehicles produced for sale in the rest 

of the U.S., leading to little to no change in either fuel use or GHG emissions at a national level.”); 

id. at 51,358 (same). 

127 See Mass. v. EPA, 549 U.S. 497, 524 (2007). 

128 84 Fed. Reg. at 51,358. 

https://www.lexico.com/en/definition/need
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same concentration of greenhouse gases over California as over the rest of the coun-

try, and indeed, over the whole world. As a result, greenhouse gas “emissions from 

California cars are no more relevant to [climate change] as it impacts California than 

are the [greenhouse gas] emissions from cars being driven in New York, London, Jo-

hannesburg, or Tokyo.”129  

Second, unlike with smog, there is no evidence that any of the effects of climate 

change will harm California to any significantly greater degree than other states. As 

EPA observes, California’s alleged susceptibility to a changing climate is no more 

“extraordinary” than the susceptibility of other states, “particularly those coastal 

States that may possess a greater percentage of low-lying territory than Califor-

nia.”130 If anything, California’s mild climate suggests that any climate impacts in 

California are the opposite of “extraordinary.” For example, mild California weather 

allows its residents to use the fourth-lowest amount of energy per capita of any 

State,131 

Third, California’s greenhouse gas standards are not needed “because they will 

not meaningfully address global air pollution problems of the sort associated with 

[greenhouse gas] emissions.”132 There is no credible basis to believe that California’s 

separate regulation will do anything to reduce global greenhouse gas emissions. With 

a “deemed to comply” provision, California’s separate regulation does nothing at all, 

since car manufacturers will simply choose to comply with national greenhouse gas 

standards.  

Even without the “deemed to comply” provision, California’s program still has 

no demonstratable beneficial effect on greenhouse gas emissions. As the One National 

Program Rule concluded, state carbon dioxide standards do nothing to reduce emis-

sions when sprinkled atop a national fleet-average carbon dioxide standard. Since 

compliance with national carbon dioxide standards is determined by averaging a 

 
129 84 Fed. Reg. at 51,339. 

130 Id. at 51,348; see, also, e.g., Salomon Hsiang et al., Estimating Economic Damage from Climate 

Change in the United States, 356 Science 1362, 1364, Fig. 2 (2017) (showing estimated damages from 

climate change are no worse in California than in any other state); Brad Plumer & Nadja Popovich, 

As Climate Changes, Southern States Will Suffer More Than Others, N.Y. Times (June 29, 2017). 

131 U.S. EIA, California State Energy Profile, https://www.eia.gov/state/print.php?sid=CA. 

132 84 Fed. Reg. at 51,349. 

https://www.eia.gov/state/print.php?sid=CA
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manufacturer’s car fleet nationwide, “the increased fuel economy of [California] vehi-

cles would likely be offset by less efficient vehicles produced for sale in the rest of the 

U.S., leading to little or no change in either fuel use or [greenhouse-gas] emissions at 

a national level.”133  

The net effect on national or global greenhouse gas emissions from California’s 

standards is likely zero, at best. More likely it will increase greenhouse gas emissions, 

due to EPA “multiplier” credits. For each compliant car sold in California, a manu-

facturer will be able to sell cars that emit more grams of carbon per mile elsewhere 

in the United States while still meeting the same national fleet-average greenhouse 

standard. Because reducing carbon dioxide emissions is costly, car manufacturers 

have strong economic incentives to offset the effect of California’s state standards in 

other states.  

As one would expect, peer-reviewed modeling studies show that carbon leakage 

offsets in-state carbon-reduction benefits from California’s carbon dioxide standards, 

imposing additional compliance costs on car manufacturers for little or no demon-

stratable incremental reduction in global carbon emissions.134 For a more detailed 

explanation of the academic literature on carbon leakage, see the Affidavit of Profes-

sor John D. Graham attached to these comments. Professor Graham concludes that, 

contrary to California politicians’ claims, “there is little basis to predict any quantifi-

able net carbon dioxide reductions will result nationally from separate state stand-

ards.”135 

As the Nation’s chief environmental regulator, EPA cannot parochially focus 

on California’s in-state emissions goals while ignoring likely offsetting effects on out-

of-state emissions subject to its jurisdiction. Carbon leakage is “an important aspect 

 
133 Id. at 51,354. 

134 See L. H. Goulder et al., Unintended Consequences from nested state and federal regulations: The 

case of the Pavley greenhouse-gas-per-mile limits, 63 J. of Environ. Econ. & Mgmt. 187, 188 (2012) 

(concluding that in the presence of binding federal standards, state carbon dioxide rules “would lead 

to ‘emissions leakage’ of 100% at the margin: the reductions within [California and the other § 177] 

states would be completely offset by emissions increases outside of those states”) (emphasis added). 

135 Graham Affidavit ¶ 52. 
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of the problem,” and it would be entirely arbitrary to simply ignore it.136 Since Cali-

fornia’s carbon emissions are “not more relevant . . . than are the [carbon dioxide] 

emissions from cars being driven in New York, London, Johannesburg, or Tokyo,” 

policies that displace carbon emissions elsewhere do nothing, and cannot possibly be 

needed to address California’s serious criteria pollution problems. In fact, they are 

counterproductive, since they drain national resources that could be used to mean-

ingfully improve social welfare and allow more investment in newer (both new and 

used) vehicles that would facilitate a more rapid fleet turnover and greater air quality 

improvements from reducing the number of older vehicles on the road. Conversely, 

California’s rules increase the prices of vehicles and delay fleet turnover and any cor-

responding environmental benefits. 

Given its lack of any actual reduction in greenhouse gas emissions, California’s 

greenhouse gas program is at best an ill-conceived and unwieldy tool to threaten the 

car industry with regulatory balkanization should national car policy diverge from 

California’s partisan wishes. While California may think this sword of Damocles is 

an indispensable threat to protect local interests, California’s desire to dictate na-

tional car policy to serve its own financial interests is not a “need” recognized by Con-

gress in § 209(b)(1)(B). Restoration of the waiver given this political reality would 

only aid California’s continued attempts to undermine national sovereignty and the 

Clean Air Act’s core mission of protecting “the Nation’s air resources” while simulta-

neously promoting “the productive capacity of its population”—all of its population, 

not just California.137 

Fourth, even ignoring offsetting carbon leakage and the overlapping federal 

standards, California’s predicted in-state carbon reductions would have no discerni-

ble effect on global atmospheric greenhouse gas concentrations. California (wrongly) 

projected that the regulations would reduce statewide light-duty vehicle carbon emis-

sions by 13.7 million metric tons in 2025 and 42.7 million metric tons in 2050.138 For 

comparison, 2019 global energy-related carbon emissions were 33 billion metric 

 
136 Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 

137 42 U.S.C. § 7401(b)(1). 

138 ACC ISR, supra note 35, at 174–76. 
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tons.139 California’s predicted reductions will have negligible effects on the stock of 

atmospheric carbon (and would have no beneficial effect after accounting for leakage). 

Even the prior version of the national greenhouse gas standards, which results in far 

greater emission reductions compared to California’s state program, had trivial ef-

fects on global carbon concentrations.140 California may believe its policy is laudable, 

but engaging in climate virtue-signaling is also not a “need” recognized by § 209(b)(1). 

Fifth, even under California’s delusional carbon-reduction projections, compli-

ance costs far outweigh California’s claimed global “Social Cost of Carbon” benefits.141 

From 2017 to 2040, California projects $20 billion in avoided social costs globally, and 

$70 billion in vehicle compliance costs in the United States, a net global social cost of 

about $50 billion.142 Notably, these costs do not consider numerous other offsetting 

externalities, such as the skyrocketing increases in electric utility rates to cover the 

costs to invest in the power generation, transmission and distribution equipment 

needed to supply electric load to California electric vehicle owners;143 or, the increases 

in any global social cost of particulate matter, arising around the world due to higher 

particulate matter exposures associated with the mining, processing and manufac-

turing of the batteries that the California mandates require. 

California attempts to paper over significant increases in net (domestic and 

global) social costs by stating that ancillary fuel savings will somehow enhance driv-

ers’ private welfare and yield net benefits, perhaps on the assumption that car buyers 

suffer from fuel savings myopia—a “market failure.”144 But there is no solid basis to 

assume this “market failure” exists. Studies show that when manufacturers adopt 

 
139 IEA, Global CO2 emissions in 2019, (Feb. 11, 2020) https://www.iea.org/articles/global-co2-emis-

sions-in-2019.  

140 84 Fed. Reg. at 51,340. 

141 ACC ISR, supra note 35, at 174–76. 

142 Id. at S-23–24. 

143 California’s electric rates are already double the national average, see U.S. Energy Information 

Administration, California State Energy Profile https://www.eia.gov/state/print.php?sid=CA. This is 

slated to go much higher, see California Public Utilities Commission, Utility Costs and Affordability 

of the Grid of the Future, Feb. 2021,  https://www.cpuc.ca.gov/uploadedFiles/CPUC_Website/Con-

tent/Utilities_and_Industries/Energy/Reports_and_White_Papers/Feb%202021%20Util-

ity%20Costs%20and%20Affordability%20of%20the%20Grid%20of%20the%20Future.pdf... 

144  ACC ISR, supra note 35, at S-24. 

https://www.iea.org/articles/global-co2-emissions-in-2019
https://www.iea.org/articles/global-co2-emissions-in-2019
https://www.eia.gov/state/print.php?sid=CA
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these expensive fuel-saving technologies, they forego other automobile improve-

ments—like acceleration and towing capacities—that consumers prefer, with little or 

no net effect on private welfare.145 The average willingness to pay for a single per-

centage increase in horsepower has been estimated at $41.146 Mandating de facto fuel 

economy increases therefore has enormous opportunity costs to consumers. For ex-

ample, from 2012 to 2016, federal greenhouse gas standards required automobile 

manufacturers to reduce fuel consumption by 13%. To reach this goal, automobile 

manufacturers failed to increase automobile horsepower much at all, and horsepower 

would have been 30% higher in the absence of tighter fuel economy standards. The 

forgone improvement in horsepower cost consumers billions in private welfare losses 

and largely wiped out private welfare gains from fuel savings, at a time when reduc-

ing fuel consumption was much lower hanging fruit than it is today.147 The lesson 

should be obvious: performance trade-offs cannot be ignored when setting fuel econ-

omy or carbon dioxide standards. Counting fuel savings while ignoring these trade-

offs substantially overstates private welfare gains. 

 A policy that yields at least $20 billion in new net social costs is not needed. 

The waiver cannot be lawfully reinstated. 

D. California Does Not Need the Zero-Emission Vehicle Standard 

Because the Zero-Emissions Vehicle Standard has Zero Benefi-

cial Effects on Vehicle Pollution. 

California’s zero-emissions vehicle mandate is also not needed. Indeed, Cali-

fornia’s own analysis demonstrates as much. 

 
145 See, e.g., T. Klier and J. Linn, The effect of vehicle fuel economy standards on technology adoption, 

133 J. of Pub. Econ. 41, 53 (2016) (finding that more stringent fuel economy standards “affected the 

direction of technology adoption by reducing light truck torque in the United States and both vehicle 

weight and horsepower in Europe”); K.S. Whitefoot et al., Compliance by Design: Influence of Acceler-

ation Trade-offs on CO2 Emissions and Costs of Fuel Economy and Greenhouse Gas Regulations, 51 

Environ. Sci. & Technol. 10307, 10313 (2017) (“find[ing] that automakers have an incentive to [trade-

off between fuel economy and acceleration performance] and that [greenhouse gas] emissions and 

compliance costs . . . are significantly lower when these trade-offs are accounted for.”).  

146 B. Leard et al., Have US Fuel Economy and Greenhouse Gas Emissions Standards Improved So-

cial Welfare? 17 (Resources for the Future, Working Paper 20-06 Mar. 2020). 

147 Id. at 23–25. 
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California asserted that the zero-emissions vehicle mandate would allow Cali-

fornia to meet its self-imposed requirement of achieving an 80% reduction in 

statewide greenhouse gas emissions in 2050 compared to 1990 levels.148 At the same 

time, however, California paradoxically recognized that zero-emission vehicle stand-

ards would do nothing to reduce state greenhouse gas emissions over and above the 

fleet-average carbon dioxide emissions reductions already required by the state 

greenhouse gas standards:  

“The [zero-emissions vehicle] regulation does not provide [greenhouse 

gas] emission reductions in addition to the [California greenhouse gas] 

regulation given that [zero-emission vehicle] emissions are included in 

determining compliance with the [greenhouse gas] standard. Specifi-

cally, because the California [greenhouse gas] standard includes up-

stream emissions, in addition to the vehicle emissions, there is no dif-

ference in [greenhouse gas] emissions under varying [zero-emission ve-

hicle] scenarios.149  

California also recognized that the zero-emissions vehicle mandate would do 

nothing to reduce vehicle (tank-to-wheels) criteria emissions over and above state 

criteria emission regulations: 

“There is no criteria emissions benefit from including the [zero-emis-

sions vehicle] proposal in terms of vehicle (tank-to-wheel or TTW) emis-

sions. The LEV III criteria pollutant fleet standard is responsible for 

those emission reductions in the fleet; the fleet would become cleaner 

regardless of the [zero-emission vehicle] regulation because manufactur-

ers would adjust their compliance response to the standard by making 

less polluting conventional vehicles.”150 

This is correct. Even particulate matter emissions, which are controlled 

through a per-vehicle standard, will not change for the better. Vehicle particulate 

matter emissions arise from two sources: exhaust emissions and non-exhaust emis-

sions from tire and road wear and tear.151 While electric automobiles have no exhaust 

 
148 CARB Resolution, supra note 35, at 12-11 at 8; 2012 Waiver Application, supra note 35, at 8. 

149 2012 Waiver Application, supra note 35, at 16–17; ZEV ISR, supra note 35, at 79. 

150 2012 Waiver Application, supra note 35, at 15–16; ZEV ISR, supra note 35, at 77–79. 

151 See V.R.J.H. Timmers & P.A.K. Achten, Non-exhaust PM emissions from electric vehicles, 134 At-

mospheric Env’t. 10, 10 (2016). 
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particle matter emissions, they have higher non-exhaust wear and tear particle mat-

ter emissions than gasoline cars because they are heavier.152 For passenger cars, the 

increase in non-exhaust particle emissions nearly fully offsets the decrease in tailpipe 

particle emissions, so that overall, electric automobiles do not provide substantial 

particulate matter benefits compared to gasoline-only automobiles.153 Criteria pollu-

tant emission reductions from fleet turnover and other allowable administrative pol-

icies (restrictions on older vehicles) are responsible for nearly all emission reductions 

compared to any marginal reductions from new model year limits (or electric vehicle 

mandates) and are sufficient to mitigate any mobile source contributions to air qual-

ity issues. Moreover, considering that California requirements increase vehicle costs, 

it is logical to conclude they reduce overall consumer demand for new vehicles, push 

up demand for higher-emitting used vehicles, and delay overall fleet turnover and 

associated emission reductions.  

California argued that by replacing demand for gasoline with electricity, the 

zero-emission vehicle standards could reduce California’s upstream stationary source 

criteria pollution.154 But California’s optimistic projections show that even by 2030, 

the zero-emissions vehicle standard would have negligible effects even on a “fuel 

lifecycle” criteria emissions basis.155  

Statewide Criteria and PM Emissions in 2030 (tons per day) 

2030 
NMOG+ 

NOx 
PM 

LEVIII fleet WTW emissions without new ZEV proposal 233 56.4 

LEVIII fleet WTW emissions with new ZEV proposal 229.5 56.2 

Change % -1.5 -0.4 

These predicted reductions in upstream smog precursor emissions are trivial. 

Total NMOG+NOX emissions in California are predicted to be 7,588 tons per day in 

 
152 Id. at 15. 

153 Id. at 14 (“EVs emit the same amount of PM10 as modern gasoline and diesel cars” and “bring 

about a negligible reduction in [PM2.5] emissions.”). 

154 ZEV ISR, supra note 35, at 72, 77–79. 

155 Id. at 78, Table 6.1.  
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2030.156 A 3.5 ton per day reduction in 2030, which California predicts the zero-emis-

sions vehicle standard will generate, is equivalent to less than 0.05% of predicted 

state emissions. Similarly, California will emit 948 tons per day of fine particulates 

in 2030.157 The 0.2 ton per day reduction in fine particulate matter emissions Califor-

nia projects is only 0.02% of state emissions. These reductions, realized ten years 

from now, would have no discernible effect on aiding compliance with California’s 

NAAQS deadlines. And given the significant uncertainties in making these far-flung 

predictions about upstream emission sources two decades in advance, these negligible 

reductions may well not be realized.  

In any event, a waiver is not “needed” to achieve these trivial upstream criteria 

pollution emission reductions. California has broad authority to regulate stationary 

sources within its own borders. It does not “need” a waiver to address stationary 

source emissions. Moreover, attempting to achieve these stationary source reductions 

through convoluted motor vehicle regulation is extraordinarily inefficient and costly. 

Through model years 2018 to 2025 alone, California projects the compliance costs of 

the zero-emissions vehicle mandate (excluding § 177 states) “to be approximately 

$10.5 billion.”158 California projected the mandate would increase average model year 

2025 light-duty vehicle prices by $500 on top of the astonishing increase resulting 

from California’s state greenhouse gas standards—a total incremental price increase 

of $1,840.159 

 
156 CARB, CEPAM: 2016 SIP - Standard Emission Tool Emission Projections By Summary Category 

Base Year: 2012, https://www.arb.ca.gov/app/emsinv/fcemssumcat/fcemssumcat2016.php. 

157 Id. 

158 ZEV ISR, supra note 35, at 62. 

159 Id. at 63. 
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More recent modeling studies predict even greater costs nationwide. Studies 

find that adding zero-emissions vehicle mandates for 30% of the market (California 

and § 177 states) on top of national greenhouse gas standards will increase average 

new car costs nationally by $400 in 2025, undermining the practicability of the stand-

ards.160 “The reason for this cost increase is because, on the marginal cost curve of 

fuel-saving technologies, electrification of vehicles is relatively expensive per unit of 

fuel saved. Electrification is certainly a less cost-effective method . . . than refine-

ments to the internal combustion engine.”161 On an absolute basis, the compliance 

costs are staggering. Through just 2025, zero-emission vehicle mandates will impose 

$31 to $35 billion in compliance costs nationwide, while achieving, by California’s 

own estimate, no greenhouse gas emission reductions, no vehicle criteria pollution 

reductions, and at best paltry upstream stationary source emission reductions.162 

And all this is according to California’s projections, which ignore leakage from 

national regulations. The reality is far worse for the environment. As explained in 

the attached affidavit of Professor John D. Graham, the zero-emissions vehicle stand-

ards will in fact increase national greenhouse gas emissions. Because under the fed-

eral greenhouse gas standards, zero-emissions vehicles are double-counted through 

 
160 Alan Jenn et al., Cost Implications for Automaker Compliance of Zero Emissions Vehicle Require-

ments, 53 Environ. Sci. Technol. 564, 568–69 (2019). 

161 Id. at 569. 

162 Graham Affidavit ¶ 62. 
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production multipliers and over-credited (their operation is assumed to result in 0 

grams per mile of carbon dioxide despite their consumption of carbon-based energy), 

the zero-emission vehicle mandate will increase emissions by artificially reducing the 

stringency of national greenhouse gas standards, undermining both the national 

greenhouse gas rules and the Biden Administration’s own climate change commit-

ments to the international community.163 And this still ignores the greater upstream 

greenhouse gas emissions from mining battery raw materials and manufacturing bat-

teries. This zero-emissions vehicle leakage is a significant aspect of the problem with 

California’s claimed “need.” EPA cannot ignore it when considering reinstatement. 

Even if the zero-emissions vehicle standard reduced vehicle criteria pollution, 

and it does not, the zero-emissions vehicle standard will not make a meaningful dif-

ference for California’s long-term NAAQS obligations.164 Light-duty vehicles will be 

a trivial source of California’s overall emissions going forward. For example, in the 

year 2000 light-duty vehicles accounted for a quarter of California’s NOX emissions, 

but by 2035, light-duty vehicles will account for a paltry 3% (31 tons) of statewide 

NOX emissions.165 During this period, on-road light-duty vehicle tons per day of NOX 

will have fallen by 97%.166 Criteria pollution goals cannot justify this multibillion-

dollar joint state venture. 

As Professor Graham explains, the zero-emissions vehicle program is not an 

emissions control program. It is an industrial policy to drive investment in Califor-

nia’s “green” industries “at the expense of companies and workers in other states that 

dominate internal combustion engine production and petroleum/biofuel production, 

like Michigan, Indiana, Kentucky, Ohio, and Alabama for engines and components 

and Iowa, Indiana, Nebraska, Oklahoma, Texas, North Dakota, and Louisiana for 

 
163 Id. ¶¶ 63–64. California was aware that this over-crediting would increase emission, predicting a 

3.7% cumulative increase in greenhouse gas emissions before the SAFE Rule further extended the 

over-crediting from model year 2022 to model year 2026. ACC ISR, supra note 35, at 162, Table III-

A-5-14. 

164 Graham Affidavit ¶¶ 76–77. 

165 Exhibit J: California Emissions Projection Analysis Model: 2016, Standard Emission Tool, Emis-

sions Projections, Base Year: 2012 3. 

166 Id. 
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petroleum and biofuels production.”167 Promoting California’s “green” technology in-

dustry at the expense of the whole Nation is not a “need” recognized by § 209(b)(1)(B) 

of the Clean Air Act. The waiver was properly rescinded. 

E. California’s Need for a Separate Motor Vehicle Program Is No 

Longer “Compelling.”  

Even assuming the statute can be reasonably interpreted to require only an 

analysis of whether California generally needs a separate motor vehicle program, the 

waiver reinstatement would still not be justified because California’s conditions are 

no longer “compelling.” Simply put: California’s substantial progress in regulating 

motor vehicle emissions to address its pollution has made it so that it no longer needs 

a separate motor vehicle program.  

Peak ozone concentrations in Southern California have dropped more than 60 

percent over the past four decades.168 California has eliminated 1-hour advisories and 

emergency smog episodes that afflicted the South Coast Air Basin just a few decades 

ago.169 

 

 
167 Graham Affidavit ¶ 87. 

168 CARB SAFE Rule Comments, supra note 23, at 63, Fig. III-1. See also id. at 62–64 (arguing that 

California’s ambient air pollution has vastly improved), 

169 Graph from South Coast AQMD, Historical Ozone Air Quality Trends, 

http://www.aqmd.gov/home/air-quality/historical-air-quality-data/historic-ozone-air-quality-trends.  

http://www.aqmd.gov/home/air-quality/historical-air-quality-data/historic-ozone-air-quality-trends
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As CARB puts it, “[e]ven the California’s South Coast Air Basin has achieved 

progress in reducing ozone levels—although it once exceeded the 1-hour ozone 

NAAQS over 200 days per year, it has recently only exceeded the 1-hour ozone 

NAAQS only 17 days per year.”170  

 

Similarly, the number of days exceeding the 1997 ozone NAAQS has fallen 

from 200 days per year in 1978 to as low as 40 days per year.171 And the maximum 

eight-hour average ozone levels have fallen from nearly 335 ppb in 1978 to 117 ppb.172  

Using yet a different measure, under EPA’s “Air Quality Index” for measuring 

healthy air days, in 1980 Los Angeles County had 159 days of “very unhealthy air,” 

and just 80 “good” or “moderate” days where the air was healthy even for vulnerable 

populations. In 2019, Los Angeles County had just one “very unhealthy air” day, and 

279 good or moderate days.173 

 
170 CARB SAFE Rule Comments, supra note 23, at 62–63; graph from South Coast AQMD, Historical 

Ozone Air Quality Trends, http://www.aqmd.gov/home/air-quality/historical-air-quality-data/historic-

ozone-air-quality-trends. 

171 CARB, Trends Summary: National Ozone Statistics, 

https://www.arb.ca.gov/adam/trends/trends1.php.  

172 See id. (selecting “Ozone (National)” pollutant and “South Coast” Air Basin). 

173 EPA, Air Quality Index Report, https://www.epa.gov/outdoor-air-quality-data/air-quality-index-

report (selecting “CA- Los Angeles” County). 

http://www.aqmd.gov/home/air-quality/historical-air-quality-data/historic-ozone-air-quality-trends
http://www.aqmd.gov/home/air-quality/historical-air-quality-data/historic-ozone-air-quality-trends
https://www.arb.ca.gov/adam/trends/trends1.php
https://www.epa.gov/outdoor-air-quality-data/air-quality-index-report
https://www.epa.gov/outdoor-air-quality-data/air-quality-index-report
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The contribution of motor vehicles to California’s problems has also dramati-

cally changed since 1967. The law of diminishing returns means that further regula-

tion of today’s ultra-clean new light-duty vehicles will not substantially contribute to 

improving California’s air quality.174 While medium- and heavy-duty trucks continue 

to be a significant source of nitrogen oxides, EPA has already announced its intention 

to mandate cleaner trucks with dramatically reduced nitrogen oxide emissions, an-

ticipated to be reductions in new truck emissions ranging from 50% to 90%.175 Given 

this, new light-duty motor vehicle regulations will make little difference to Califor-

nia’s emissions going forward.  

In fact, at least in the near term, California’s approach will make its ozone 

problems worse. CARB acknowledges that “initial [automobile] purchase prices will 

be higher” under its greenhouse gas and zero-emissions vehicle standards, causing 

some consumers to delay purchasing a new vehicle, “keep[ing] their older (dirtier) 

vehicles longer[,] which could erode some of the emissions benefits” of the program.176 

Incredibly, however, California concluded in its 2012 analysis that—notwithstanding 

the laws of supply and demand—California’s greenhouse gas and zero-emissions ve-

hicle standards will not delay vehicle turnover, but will lead to a younger California 

vehicle fleet.177 Accordingly, California projected that consumer responses to in-

creased vehicle prices will have little-to-no effect on the projected criteria emissions 

reductions under their standards.178  

 
174 Graham Affidavit ¶¶ 76–77, Exhibit J at 1–3. 

175 Control of Air Pollution From New Motor Vehicles: Heavy-Duty Engine Standards, 85 Fed. Reg.  

3,306, 3320 (Jan. 21, 2020). CARB is finalizing omnibus truck regulations to do just that. CARB, 

Public Hearing To Consider The Proposed Heavy-Duty Engine And Vehicle Omnibus Regulation And 

Associated Amendments: Staff Report: Initial Statement of Reasons, VI-2 (June 23, 2020). 

176 ACC ISR, supra note 35, at S-29. 

177 Id. at S-40, Table VI-5 (forecasting that, with the greenhouse gas and zero-emissions vehicle 

standards, the average age of the California vehicle fleet will decrease relative to a baseline sce-

nario).  

178 Id. at S-43.  
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This conclusion runs counter to peer-reviewed analyses by environmental 

economists as well as common sense. Published studies confirm that consumers re-

spond to the higher prices of new compliant cars by delaying new car purchases.179 

And this delay is estimated to offset emissions reductions by 13% to 16%, considerably 

decreasing any gain projected by California.180  

This aside, California’s quixotic pursuit of zero emissions through its recent 

electrification frenzy shows that California’s regulators have little ozone-creating mo-

tor vehicle pollution left to reduce, and that its pollution problems relating to motor 

vehicles—the reason for the waiver—are no longer “compelling.”  

To be sure, California’s air quality problems may continue to be “extraordi-

nary” if viewed solely as compared to rest of the country—but this is only because the 

United States has some of the cleanest air basins in the world. Of the 19 counties 

with the highest ozone design values, 15 were in California.181 But even if its condi-

tions remain extraordinary compared to the rest of the country, California’s condi-

tions are far less “compelling” than they were in 1967, and the need for cleaner cars 

is virtually non-existent. 

III. WAIVER REINSTATEMENT WOULD VIOLATE THE CONSTITUTION’S EQUAL SOV-

EREIGNTY DOCTRINE.  

The Constitution’s equal footing doctrine also demands that California’s 

waiver not be reinstated. Laws that depart from equal sovereignty are only lawful 

upon “a showing that a statute’s disparate geographic coverage is sufficiently related 

to the problem that it targets”—the type of showing required by § 209(b)(1)(B).182 If 

 
179 X. Dou & J. Linn, How Do US Passenger Vehicle Fuel Economy Standards Affect New Vehicle Pur-

chases? 102 J Envt’l Econ. & Mgmt. 102332, 18 (2020); M.R. Jacobsen & A.A. Van Benthem, Vehicle 

Scrappage and Gasoline Policy, 105 Am. Econ. Rev. 1312, 1334 (2015). 

180 M.R. Jacobsen & A.A. Van Benthem, Vehicle Scrappage and Gasoline Policy, 105 Am. Econ. Rev. 

1312, 1333 (2015). 

181 EPA, Air Quality Statistics by County, 2020), https://www.epa.gov/sites/production/files/2021-

05/ctyfactbook2020.xlsx. An ozone “design value is a statistic that describes the air quality status of 

a given location relative to the level of the National Ambient Air Quality Standards (NAAQS).” EPA, 

Air Quality Design Values, https://www.epa.gov/air-trends/air-quality-design-values. 

182 Shelby Cty. v. Holder, 570 U.S. 529, 544 (2013); Nw. Austin Mun. Util. Dist. No. One v. Holder, 

557 U.S. 193, 203 (2009). 

https://www.epa.gov/sites/production/files/2021-05/ctyfactbook2020.xlsx
https://www.epa.gov/sites/production/files/2021-05/ctyfactbook2020.xlsx
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§ 209(b)(1)(B) is construed as a blank check allowing California—and only Califor-

nia—to regulate mobile sources however it wants so long as California continues to 

have the same climate and topography, meaning forever, § 209(b) would grant Cali-

fornia a perpetual right to special treatment, in violation of equal sovereignty. 

As argued in the intervenor brief filed by Ohio, Alabama, Arkansas, Georgia, 

Indiana, Louisiana, Missouri, Nebraska, South Carolina, Texas, Utah, and West Vir-

ginia in Union of Concerned Scientists v. NHTSA, No. 19-1230 (D.C. Cir. 2020), a 

perpetual right to special treatment for California would violate the Constitution. 

The states’ brief is attached to these comments, and their arguments are incorporated 

by reference.  

IV. WAIVER REINSTATEMENT WOULD BE UNLAWFUL BECAUSE CALIFORNIA’S 

STANDARDS ARE PROHIBITED BY CAFE. 

As NHTSA concluded in the One National Program Rule, 49 U.S.C. § 32919(a) 

independently preempts California’s carbon dioxide and zero-emissions vehicle man-

dates. This determination is compelled by law.183 

EPA has previously claimed that it must ignore CAFE’s express preemption of 

California’s standard when granting Clean Air Act waivers.184 EPA relies on Motor 

& Equipment Manufacturers Association v. Nichols, 142 F.3d 449, 462–63 (D.C. Cir. 

1998) (“MEMA II”). There, manufacturers argued that a California waiver conflicted 

with § 202(m) of the Clean Air Act, which requires EPA to mandate diagnostic sys-

tems requirements for light-duty vehicles under certain conditions.185 The D.C. Cir-

cuit held that California’s compliance with § 202(m) was not a “prerequisite to any 

waiver approval.”186 

MEMA II does not control. The argument here is not that compliance with 49 

U.S.C. § 32919(a) is a prerequisite to receiving a waiver. Rather, it is that under the 

Constitution’s Supremacy Clause, California lacks authority to “adopt” the standards 

 
183 See Comments of Boyden Gray & Associates on Behalf of Urban Air Initiative & Consumers’ Re-

search, https://www.regulations.gov/comment/NHTSA-2021-0030-0423.  

184 84 Fed. Reg. at 51,338. 

185 42 U.S.C. § 7521(m). 

186 MEMA II, 142 F.3d at 459. 

https://www.regulations.gov/comment/NHTSA-2021-0030-0423
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it is seeking a waiver for, so the standards are void ab initio as far as the Constitution 

is concerned.187 

The Supremacy Clause provides:  

This Constitution, and the laws of the United States which shall be 

made in pursuance thereof; and all treaties made, or which shall be 

made, under the authority of the United States, shall be the supreme 

law of the land; and the judges in every state shall be bound thereby, 

anything in the Constitution or laws of any State to the contrary not-

withstanding. 

The Supremacy Clause “creates a rule of decision”: judges “must not give effect 

to state laws that conflict with federal laws.”188 This rule of decision ensures that 

under our federal system, “States have no power . . . to retard, impede, burden, or in 

any manner control the operations of the constitutional laws enacted by Congress.”189 

Without the Supremacy Clause, Madison warned, the world “would have seen the 

authority of the whole society everywhere subordinate to the authority of the parts; 

it would have seen a monster, in which the head was under the direction of the mem-

bers.”190  

Under the Supremacy Clause, government officials have a duty—they are 

“bound”—to follow the Constitution rather than any contrary federal or state law. 

Judges must therefore set aside any administrative order that gives effect to state 

regulations preempted by federal law. And the President must ensure that all federal 

laws are faithfully executed. Likewise, other officers of the United States—including 

EPA’s Administrator—are “bound by oath or affirmation” to support the U.S. Consti-

tution, including the Constitution’s Supremacy Clause.191 The Administration and 

the D.C. Circuit cannot ignore the Supremacy Clause on judicial review of a Califor-

nia waiver, any more than they can ignore the First Amendment. Imagine, for exam-

ple, that California sought a waiver for a motor vehicle regulation that violated the 

 
187 Art. VI, cl. 2. 

188 Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 320, 324 (2015). 

189 McCulloch v. Maryland, 4 Wheat. 316, 436 (1819). 

190 Federalist No. 44. 

191 Art. VI, cl. 3. 
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First Amendment, say, for example, by imposing standards on some manufacturers 

in retaliation for their voiced opposition to California’s authority.192 Such regulations 

would be void, so EPA would violate the Constitution if it purported to give the laws 

legal effect by granting them a Clean Air Act waiver. The same is true for inde-

pendently preempted California regulations. 

EPA cannot whistle past the law. 49 U.S.C. § 32919(a) preempts California’s 

regulations, so there are no lawful regulations to reinstate through a Clean Air Act 

waiver. 

V. WAIVER REINSTATEMENT WOULD BE UNLAWFUL BECAUSE CALIFORNIA’S AD-

VANCED CLEAN CARS WAIVER WAS UNLAWFUL ON OTHER GROUNDS. 

While EPA explicitly withdrew California’s Advanced Clean Cars waiver be-

cause it failed to make an appropriate showing under § 209(b)(1)(B), the waiver is 

also unlawful because it violates §§ 209(b)(1)(A) and 209(b)(1)(C). Specifically, the 

waiver’s protectiveness determination was arbitrary and capricious (209(b)(1)(A)) 

and the waiver failed to give appropriate consideration to cost when setting lead time 

(209(b)(1)(C)). EPA cannot ignore these violations. Reinstatement of the waiver for 

the greenhouse gas and zero-emissions vehicle standards would provide after-arising 

grounds, under § 307(b), and constructively reopen the entire waiver for judicial re-

view.  

A. Reinstatement Would Provide After-Arising Grounds to Chal-

lenge the Advanced Clean Cars Waiver and Constructively Reo-

pen the Issues Raised in Waiver. 

Under § 307(b) of the Clean Air Act, a “petition for review of action . . . shall be 

filed within sixty days.”193 Review of the Advanced Clean Cars waiver would thus be 

 
192 This example is not far-fetched. See, e.g., Rachel Becker, California says it won’t buy cars from 

GM, Toyota, others opposing tough tailpipe standards, CALMATTERS (Nov. 15, 2019), https://cal-

matters.org/environment/2019/11/california-says-it-wont-buy-cars-from-gm-toyota-others-opposing-

tough-fuel-standards/. 

193 42 U.S.C. § 7607(b)(1). 
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“untimely” unless the challenge is “’based solely on grounds arising after’ the expira-

tion of the 60–day period.”194 Reinstatement of the waiver would provide such after-

arising grounds.  

After-arising grounds claims are proper when claims become ripe for judicial 

review. In Honeywell International v. EPA, for example, the D.C. Circuit reasoned 

that the petitioners could not have raised their merits arguments at an earlier time 

because they depended on a premise that had not yet been borne out.195 Here, the 

greenhouse gas waiver was not challengeable previously because, according to the 

D.C. Circuit, the “deemed to comply” provision of California’s regulations prevented 

these regulations from “caus[ing] injury beyond that caused by intact federal regula-

tions.”196 But in September of 2018, California’s “deemed to comply” provision was 

amended to provide that it “shall not be available” for model years 2021 and later.197 

Because the greenhouse gas waiver was withdrawn through the One National Pro-

gram Rule in 2019, while the “deemed to comply” provision was still available, there 

was still no possibility of the California regulations “caus[ing] injury.”198 But now that 

the amendment has taken effect, reinstatement of the greenhouse gas waiver without 

a “deemed to comply” provision would give effect to the California regulations, 

“caus[ing] injury beyond that caused by intact federal regulations.”199 This would 

“change the legal landscape on that issue, which suffices to constitute after-arising 

grounds.”200 

Reinstating the greenhouse gas waiver would also reopen review of the waiver 

under the “reopening doctrine.” “The reopening doctrine, ‘well established in [the 

D.C.] Circuit’, is ‘an exception to statutory limits on the time for seeking review of an 

agency decision.’”201 An issue is reopened when “an agency conducts a rulemaking or 

 
194 Honeywell Int'l, Inc. v. EPA, 705 F.3d 470, 472 (D.C. Cir. 2013) (quoting 42 U.S.C. § 7607(b)(1)). 

195 Id. at 473. 

196 Chamber of Commerce v. EPA, 642 F.3d 192, 209 (D.C. Cir. 2011). 

197 13 Cal. Code Reg. § 1961.3(c) 

198 Chamber of Commerce, 642 F.3d at 209. 

199 Id. 

200 Honeywell, 705 F.3d at 473. 

201 Washington All. of Tech. Workers v. U.S. Dep't of Homeland Sec., 395 F. Supp. 3d 1, 11 (D.D.C. 

2019) (quoting CTIA-Wireless Ass'n v. FCC, 466 F.3d 105, 110 (D.C. Cir. 2006)). 
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adopts a policy on an issue at one time, and then . . . addresses the issue again.”202 “It 

is designed to ensure that when the agency . . . by some new promulgation creates 

the opportunity for renewed comment and objection, affected parties may seek judi-

cial review.”203 

If EPA were to reinstate the Advanced Clean Cars waiver for greenhouse gas 

and zero-emission vehicle standards, EPA will have “constructively reopened” the 

waiver. An agency “constructively” reopens a decision when its actions lead to a 

“change in the regulatory context.”204 “A constructive reopening occurs if the revision 

of accompanying regulations “significantly alters the stakes of judicial review.”205  

EPA will change the “legal landscape” and the “regulatory context” if it rein-

states the greenhouse gas and zero-emissions vehicle waivers. This reinstatement 

would give effect for the first time to California regulations that are no longer neu-

tered by a “deemed to comply” waiver. And by making California’s greenhouse gas 

regulations binding, reinstatement would also significantly alter the costs of the zero-

emissions vehicle standard. Unlike federal regulations, California’s regulations do 

not include multipliers for electric cars and do not ignore upstream emissions needed 

to operate electric vehicles, significantly increasing the cost of simultaneous compli-

ance with both mandates.206 This “alters the stakes of judicial review” and merits 

reexamining the Advanced Clean Cars waiver for the greenhouse gas and zero-emis-

sions vehicle standards afresh. Such a waiver would “Raise novel legal or policy issues 

arising out of legal mandates, the President’s priorities, or the principles set forth in 

[E.O. 12866]”; and, moreover, since it would be a “significant regulatory action” with 

annual costs above $100 million, such a waiver must go through the complete rule-

making process.207 

 
202 Id. 

203 Id. 

204 Kennecott Utah Copper Corp. v. Department of Interior, 88 F.3d 1191, 1214 (D.C. Cir. 1996). 

205  Sierra Club v. EPA, 551 F.3d 1019, 1025 (D.C. Cir. 2008) (quoting Kennecott, 88 F.3d at 1227). 
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B. The Advanced Clean Car Waiver’s Protectiveness Determina-

tion Was Arbitrary and Capricious. 

California’s protectiveness determination was arbitrary and capricious be-

cause it failed to consider carbon leakage. As explained above, particularly in the 

context of the zero-emissions vehicle standard, more than complete leakage means 

that the zero-emissions vehicle standard increases net carbon emissions, undermin-

ing California’s claim that its state zero-emissions vehicle standards are “at least as 

protective of public health and welfare as applicable Federal standards.”208 It was 

irrational for EPA to conclude that the simple absence of a federal zero-emissions 

vehicle standard demonstrates the protectiveness of California’s standards. As ex-

plained in the attached affidavit of Professor Graham, taken collectively, federal 

greenhouse gas standards would achieve more net reductions in greenhouse gas emis-

sions without California’s zero-emissions vehicle standards. Ignoring this reality 

would be arbitrary. 

C. The Advanced Clean Cars Waiver Failed to Give Appropriate 

Consideration to Cost When Setting Lead Time for the Green-

house Gas and Zero-Emissions Vehicle Standards. 

EPA was required by law to appropriately consider the costs and benefits of 

California’s vehicle emissions standards before granting a waiver. But EPA misinter-

preted § 202(a) of the Clean Air Act when it granted the waiver and did not consider 

the costs of the vehicle emissions standards in relation to their putative benefits. Be-

cause the compliance costs imposed by the standards are enormous and “[t]here is no 

benefit” to vehicle emissions from the standards, the waiver was unlawful. 

1. EPA was required to weigh the benefits and costs of Cali-

fornia’s greenhouse gas and zero-emission vehicle stand-

ards. 

Clean Air Act § 209(b)(1)(C) provides, “[n]o . . . waiver shall be granted if the 

Administrator finds that . . . [the] State standards and accompanying enforcement 

procedures are not consistent with [§ 202(a) of the Clean Air Act].”209 Clean Air Act § 

202(a) in turn requires that any regulation prescribing vehicle emission standards 
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“shall take effect after such period as the Administrator finds necessary to permit the 

development and application of the requisite technology, giving appropriate consid-

eration to the cost of compliance within such period.”210 This requires EPA to ensure 

that the proposed regulation is both technologically feasible (by giving the time “nec-

essary to permit the development and application of the requisite technology”) and 

cost-effective (“giv[es] appropriate consideration to the cost of compliance within such 

period”). 

In Michigan v. EPA, examining the Clean Air Act in a statutory context similar 

to § 202(a), the Supreme Court held that EPA’s determinations are “appropriate” only 

if they reflect a reasonable balancing of costs and benefits.211 “One would not say that 

it is even rational, never mind ‘appropriate,’ to impose billions of dollars in economic 

costs in return for a few dollars in health or environmental benefits.”212 Under Mich-

igan, an agency fails to give “appropriate” consideration to cost when it does not “pay[] 

attention to the advantages and the disadvantages of agency decisions.”213 EPAʼs own 

Guidelines for Preparing Economic Analyses tracks Michigan’s holding. “The purpose 

of estimating social cost is to have a reference point for comparing the costs of a reg-

ulation with the estimated benefits. Social cost is not a particularly meaningful con-

cept unless it is used as part of a net social welfare calculation[] . . . .”214  

Under § 202(a), “appropriate consideration to the cost” is best understood to 

require EPA to find the regulation cost-effective. Here then, EPA could not lawfully 

grant California a waiver without finding the benefits of doing so outweigh the costs, 

which they do not. 
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2. EPA failed to give “appropriate” consideration to the cost 

of compliance because it did not weigh the regulatory 

burden of the waiver against its putative benefits. 

In granting the Advanced Clean Cars waiver, EPA expressly avoided the re-

quired cost-effectiveness analysis under § 202(a), instead merging the technological-

feasibility and cost-effective requirements into a single test of technological feasibil-

ity. EPA asserted in the relevant part of its reasoning that “[t]he scope of [its] review 

of whether California’s action is consistent with section 202(a) . . . is limited to 

whether . . . California’s standards are technologically infeasible.”215 EPA further rea-

soned it could only find infeasibility if the compliance cost represented “a ‘doubling or 

tripling’ of the vehicle cost.”216  

Under this arbitrary cost standard, EPA found that California’s projected cost 

of the zero-emissions vehicle standards—$500 per new light-duty vehicle sold when 

spread over the entire fleet, or $10.5 billion from model year 2017 through 2025 in 

California alone—passed muster. Since it was not a “doubling or tripling” of vehicle 

cost, EPA found § 202(a) satisfied. EPA also approved the greenhouse gas standards. 

EPA avoided a cost-benefit analysis because it believed “case law clearly pre-

cludes EPA’s consideration of this issue within the waiver context.”217 This “case law,” 

however, was no more than dicta from a decades-old court decision which held only 

that EPA may not consider effects on competition as a basis for denying a waiver, 

rather than cost-effectiveness in general.218 In the Motor Vehicle & Equipment Man-

ufacturers Association (MEMA I), the petitioners claimed that California’s regula-

tions were anticompetitive “because they [we]re designed to reduce the business 

available to the automotive parts and services industry and because they allegedly 

create[d] a financial and psychological tie-in . . . between vehicle purchasers and 

franchise dealerships.”219 The petitioners argued that EPA had a “duty . . . to consider 
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these claims” when granting a waiver.220 The court rejected that argument, pointing 

out that anti-competitive effects were not a “cost of compliance” under § 202(a).221 In 

deciding whether competition effects could be factored into the analysis, the court had 

no occasion to pass on the question of whether EPA had to balance benefits against 

the costs of compliance when setting lead time, nor did it decide what standard of cost 

EPA should apply.  

By contrast, EPA’s decision to ignore the cost-effectiveness of the greenhouse 

gas and zero-emissions vehicle standards cannot be squared with the much more re-

cent Supreme Court precedent in Michigan. In Michigan, EPA found an air toxic rule 

was “appropriate and necessary” even though it would impose “costs of $9.6 billion 

per year” on regulated entities.222 EPA “concede[d]” that these costs “ ‘played no role’ 

in its appropriate-and-necessary finding.”223 That concession was fatal. EPA “must 

consider cost” “before deciding whether regulation is appropriate” because “[n]o reg-

ulation is ‘appropriate’ if it does significantly more harm than good.”224 Although 

EPA’s Advanced Clean Cars waiver decision considered the cost of the greenhouse 

gas and zero-emissions vehicle mandates, it did so without “paying attention to the 

advantages” in relation to those costs, and many other costs that it failed to con-

sider.225  

3. EPA could not have granted the zero-emissions vehicle 

waiver if it had given “appropriate” consideration be-

cause costs far outweigh the benefits. 

Had EPA fulfilled its statutory obligation to consider the costs and benefits of 

the California vehicle emissions standards together, it could not have granted the 

waiver. EPA failed to recognize that any greenhouse gas emissions benefit in Califor-

nia would be offset by increased emissions in other states and that California itself 

acknowledged there are only de minimis benefits to criteria pollutants. These, at best, 
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negligible benefits are more than offset by acknowledged enormous costs of the stand-

ards.  

As explained in detail in Part II.D. above, through just model year 2025, by 

California’s own estimate, its zero-emission vehicle mandates will impose $10.5 bil-

lion in costs in California alone, and by more recent modeling $31 to $35 billion in 

compliance costs nationwide when considering the identical mandates in § 177 states. 

On the other side of the equation, California projects no greenhouse gas emission 

reductions, no vehicle criteria pollution reductions, and at best paltry upstream sta-

tionary source emission reductions.226 In fact, the academic evidence shows that Cal-

ifornia’s zero-emissions vehicle mandate will likely increase global carbon dioxide 

emissions.  

In short, California’s zero-emission vehicle standards would lead to a substan-

tial increase in average vehicle prices in return for no incremental greenhouse gas or 

vehicle criteria pollution emission reductions, and at best negligible stationary source 

criteria pollution emission reductions. It is not “rational, never mind ‘appropriate,’” 

for a California standard to “impose billions of dollars in economic costs in return for 

a few dollars in health or environmental benefits.”227 “[I]n an age of limited resources 

available to deal with grave environmental problems, . . . too much wasteful expendi-

ture devoted to one problem may well mean considerably fewer resources available to 

deal effectively with other (perhaps more serious) problems.”228 California’s attempt 

to justify the $10.5 billion in costs to reduce California’s upstream stationary source 

smog-forming emissions by a mere 0.05% in 2030 is equivalent to “spend[ing] billions 

to save one more fish or plankton.”229 It is not rational, and certainly not “appropri-

ate.”  

California’s state greenhouse gas standards did not impose inappropriate costs 

when they had a “deemed to comply” provision. But without them, these standards 
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also impose significant costs in return for no quantifiable benefits. That too, is not 

appropriate. 

CONCLUSION 

California’s greenhouse gas and zero-emissions vehicle standards are not eli-

gible for a Clean Air Act waiver under the statute or the Constitution. EPA may not 

restore the waiver. 


