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Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

 

 

In the Matter of § 

  § 

Proposed Fourth Quarter 2021 §    CC Docket No. 96-45 / DA21-1134 

Universal Service Contribution Factor §  

   

 

COMMENTS AND OBJECTIONS OF CONSUMERS’ RESEARCH, CAUSE 

BASED COMMERCE, INC., JOSEPH BAYLY, JEREMY ROTH, DEANNA 

ROTH, LYNN GIBBS, AND PAUL GIBBS 

 Commenters Consumers’ Research, Cause Based Commerce, Inc., Joseph 

Bayly, Jeremy Roth, Deanna Roth, Lynn Gibbs, and Paul Gibbs respectfully submit 

these comments and objections in response to the Office of Managing Director’s 

September 10, 2021, Public Notice of Proposed Fourth Quarter 2021 Universal 

Service Contribution Factor, pursuant to the proposal provided by the Universal 

Service Administrative Company. See Proposed Fourth Quarter 2021 Universal 

Service Contribution Factor, Public Notice, DA Docket No. 21-1134, FCC 96-45 (rel. 

Sept. 10, 2021), available at https://docs.fcc.gov/public/attachments/DA-21-

1134A1.pdf. If the Commission does not take separate action within 14 days of the 

release, the Proposed Fourth Quarter 2021 Universal Service Contribution Factor will 

be “deemed approved by the Commission.” 47 C.F.R. § 54.709(a)(3).  

I. INTRODUCTION 

 Commenters respectfully request that the Commission reject the proposed 

Universal Service Contribution Factor and instead set it at 0.000 (0 percent). See 47 

C.F.R. § 54.709(a)(3) (giving the Commission authority to approve or reject the 
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proposed contribution factor and its constituent proposed expenses). The Universal 

Service Fund is an unconstitutional tax raised and spent by an unaccountable federal 

agency—which in turn has delegated almost all authority over this revenue-raising 

scheme to a private company registered in Delaware. And the cost of this tax is 

ultimately borne by consumers via a separate line item on nearly every phone bill in 

the country. The Commission should reject the Proposed Fourth Quarter 2021 

Universal Service Contribution Factor and refuse to permit additional revenue to be 

collected and paid into the Fund, which is unconstitutional, violates statutory 

authority, and is otherwise illegal for numerous reasons: 

 In Section 254 of the 1996 Telecommunications Act, which established 

the Universal Service Fund, Congress delegated its legislative powers to the 

Commission, in violation of the original understanding of constitutional separation of 

powers and also in violation of the more-recent prohibition on delegations that lack 

an adequate intelligible principle to guide the agency’s actions. Under the Act, the 

Commission is empowered to raise and spend billions of dollars on subsidies for 

“universal service” (a term defined only generically by statute and which the 

Commission itself has authority to re-define as often as it chooses), thereby violating 

Article I, Section 1 of the U.S. Constitution. Because the Universal Service Fund has 

been established and operates in an unconstitutional manner, the Commission 

should not permit further collections. 

 To the extent Congress authorized the Commission to re-delegate (or de 

facto re-delegate) legislative powers over raising and spending revenue to a private 
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company, namely the Universal Service Administrative Company (“USAC”), 

Congress delegated legislative power to a private entity, thereby separately violating 

Article I, Section 1 of the U.S. Constitution, which prohibits improper delegations of 

authority to private persons and entities. Because the Universal Service Fund has 

been established and operates in an unconstitutional manner, the Commission 

should not permit further collections. 

 In Section 254, Congress also delegated its taxing power to the 

Commission, thereby violating Article I, Section 8 of the U.S. Constitution. The 

charges imposed for Universal Service are taxes because they, at least in part, provide 

benefits for the general public—indeed, the term “universal service” confirms the goal 

of providing benefits for as many people as possible from this pot of money. Even if 

Congress can delegate taxing power to an agency, Congress must impose meaningful 

limitations on the rates or amounts that could be raised by the Commission, which 

Congress failed to do here. Because the Universal Service Fund has been established 

and operates in an unconstitutional manner, the Commission should not permit 

further collections. 

 To the extent Congress authorized the Commission to re-delegate (or de 

facto re-delegate) taxing power to a private company, namely USAC, Congress 

delegated its taxing power to a private entity, thereby violating Article I, Section 8 of 

the U.S. Constitution. Because the Universal Service Fund has been established and 

operates in an unconstitutional manner, the Commission should not permit further 

collections. 
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 To the extent Congress did not authorize the Commission to re-delegate 

(or de facto re-delegate) legislative or taxing powers to a private company, the 

Universal Service Fund has been established and operates in excess of statutory 

authority, and the Commission should not permit further collections pursuant to that 

re-delegation. 

 If USAC board directors are not considered private officials, and to the 

extent Congress authorized the Commission Chair alone (and not the entire 

Commission) to appoint those USAC board directors, then Congress vested the power 

to appoint officers of the United States in someone who is not “the President alone, 

… the Courts of Law, or … the Heads of Departments,” thereby violating Article II, 

Section 2 of the U.S. Constitution. Because USAC’s board is illegally constituted, the 

Universal Service Fund has been established and operates in violation of the 

Constitution, and the Commission should not permit further collections. 

 To the extent Congress did not authorize the Commission Chair alone to 

appoint USAC board directors, USAC’s board is illegally constituted, the Universal 

Service Fund has been established and operates in excess of statutory authority, and 

the Commission should not permit further collections. 

 The Proposed Quarterly Universal Service Contribution factor is a 

legislative rule that dictates future conduct, but the Commission has not complied 

with any of the Administrative Procedure Act’s requirements for promulgating such 

rules. See Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 95-96 (2015). Likewise, the 

Commission has not published the proposal in the Federal Register in advance of 
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rulemaking, nor has the Commission published prior Quarterly Proposals in the 

Federal Register. See 44 U.S.C. § 1505. If the Commission does not reject the Proposed 

Fourth Quarter 2021 Quarterly Contribution Factor, the Commission would violate 

the APA and the Federal Register Act. The Proposed Quarterly Universal Service 

Contribution factor is therefore unlawful, and the Commission should reject it and 

not permit any collections pursuant to it.  

* * * 

Any one of these grounds provides a sufficient basis for the Commission to 

reject the Proposed Fourth Quarter 2021 Universal Service Contribution Factor as 

illegal. The Commission should reject the Proposed Factor and enter a factor of 0.000 

(0%). The failure to do so would result in numerous constitutional and statutory 

violations. 

II. BACKGROUND 

A. Universal Service Before 1996  

“Since the inception of the Federal Radio Commission in 1928, and continuing 

with the creation of the Federal Communications Commission in 1934, the federal 

government has pursued a policy of providing ‘universal’ telephone service to all 

residents and businesses in the United States,” regardless of whether they are located 

in major metropolitan areas where service is easily provided, or isolated rural 

communities where service is expensive to provide. Ronald J. Krotoszynski, Jr., 

Reconsidering the Nondelegation Doctrine: Universal Service, the Power to Tax, and 

the Ratification Doctrine, 80 IND. L.J. 239, 279 (2005) (outlining history of universal 

service). 
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Until the 1960s, universal service was addressed via the monopoly power of 

incumbent telephone companies like American Telephone & Telegraph (“AT&T”). Id. 

at 279-81. In exchange for its monopoly, for example, AT&T agreed “not [to] 

discriminate among ‘similarly situated’ users, which in practice meant that [AT&T] 

had a limited capacity to price service as a function of demand and marketplace 

conditions rather than being subject to a regulator-managed calculation of carrier 

costs and a fair rate of return.” Robert M. Frieden, Universal Service: When 

Technologies Converge and Regulatory Models Diverge, 13 HARV. J.L. & TECH. 395, 

401 (2000). In short, AT&T’s monopoly power allowed it to charge some consumers 

an above-market rate, in order to subsidize the higher costs of providing service to 

other consumers. 

“Until 1983, AT&T’s internal rate structure largely funded the universal 

service program.” Krotoszynski, Jr., Reconsidering the Nondelegation Doctrine, 80 

Ind. L.J. at 279. But AT&T was broken up in 1984, and the Regional Bell Operating 

Companies that resulted were no longer able to subsidize local service via artificially 

increased long-distance rates. Id. 

The Commission addressed this by creating the initial Universal Service Fund, 

which raised funds by imposing interconnection fees on long-distance carriers. See 

Rural Tel. Coalition v. FCC, 838 F.2d 1307, 1310-15 (D.C. Cir. 1988). 

B. 1996 Telecommunications Act 

When Congress passed the 1996 Telecommunications Act, 47 U.S.C. § 1, et seq., 

it opened local telephone service markets to competition, see Krotoszynski, Jr., 
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Reconsidering the Nondelegation Doctrine, 80 Ind. L.J. at 282. “By opening up the 

local telephone market to competition, the last remaining part of the old universal 

service program, based on a system of pervasive cross-subsidies, fell.” Id. 

In response, Congress enacted 47 U.S.C. § 254, which expressly created a 

funding system to facilitate universal access, which was defined far more expansively 

than its predecessors. Beyond basic service for consumers, universal service now 

included “‘advanced telecommunications and information services,’ particularly high-

speed internet access, for schools (as well as for libraries and rural health care 

providers).” City of Springfield v. Ostrander (In re LAN Tamers, Inc.), 329 F.3d 204, 

206 (1st Cir. 2003) (quoting 47 U.S.C. § 254(b)(6), (h)(1)). This was a major part of the 

Act. Courts have held that Congress passed the “1996 Telecommunications Act ... to 

encourage universal telecommunications service.” Id. 

To accomplish its goal of universal service, the 1996 Telecommunications Act 

requires telecommunications carriers providing interstate telecommunications 

services to financially support the cost of providing telecommunications services to 

schools, libraries, health-care providers, low-income consumers, and subscribers in 

high-cost areas. See 47 U.S.C. § 254(b).  

In particular, “[e]very telecommunications carrier that provides interstate 

telecommunications services shall contribute, on an equitable and nondiscriminatory 

basis, to the specific, predictable, and sufficient mechanisms established by the 

Commission to preserve and advance universal service.” Id. § 254(d). As discussed 

below, the Commission subsequently established several such “mechanisms,” 
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including a High-Cost and Low-Income program (which includes the Connect 

America Fund to mandate provision of broadband internet across the country, and 

the Lifeline program), a Schools and Libraries program, and a Rural Health Care 

program. 47 C.F.R. §§ 54.101, 54.701(c); see also id., §§ 54.304, 54.308, 54.404, 54.501, 

54.601. 

Congress imposed no formula or limitation on how much money the 

Commission can raise through these mechanisms. And although the money must be 

spent on “universal service,” that term is generically defined as “an evolving level of 

telecommunications services that the Commission shall establish periodically under 

this section, taking into account advances in telecommunications and information 

technologies and services.” 47 U.S.C. § 254(c). 

C. Section 254 Mandatory “Contributions” Are Taxes 

“Congress cannot change whether an exaction is a tax or a penalty for 

constitutional purposes simply by describing it as one or the other.” Nat’l Fed’n of 

Indep. Bus. v. Sebelius, 567 U.S. 519, 544 (2012).  

Despite euphemistically being labeled as “contributions” or “mechanisms” in 

Section 254, the charges imposed pursuant to Section 254 are widely recognized as 

taxes because “some of the administrative costs at issue inure[] to the benefit of the 

public.” Skinner v. Mid-Am. Pipeline Co., 490 U.S. 212, 214 (1989); see also Nat’l 

Cable Television Ass’n, Inc. v. United States, 415 U.S. 336, 340-41 (1974) (a tax is 

where the charge yields “a benefit … shared by other members of society”). The 

Universal Service Fund “contribution is a tax in all but name. It has no relation to 
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any benefit conferred by the FCC; instead, it is based on the agency’s self-determined 

funding needs for its subsidy schemes.” Christopher C. DeMuth, Sr. & Michael S. 

Greve, Agency Finance in the Age of Executive Government, 24 GEO. MASON L. REV. 

555, 566 (2017). The very title of the program—“Universal Service”—provides direct 

textual proof that the funds are designed to benefit the public in such a broad manner 

that it is considered “universal.”  

Indeed, Congress directed that funds could be used to provide 

telecommunication services to nearly the entire general public: “[c]onsumers in all 

regions of the Nation, including low-income consumers and those in rural, insular, 

and high cost areas”; “any public or nonprofit health care provider that serves person 

who reside in rural areas”; and “elementary schools, secondary schools, and libraries 

for educational purposes.” 47 U.S.C. §§ 254(b)(3), (h)(1); see also Universal Service 

Administrative Co., Universal Service, https://www.usac.org/about/universal-service/ 

(“Universal service is based on the principle that all Americans should have access to 

a baseline level of telecommunications service and further the public interest of 

keeping all Americans connected.”). 

Upon implementation, Section 254 was widely recognized as a tax. Then-

Senator John McCain, Chairman of the U.S. Senate Commerce Committee, said, “Of 

course, it’s a tax. It walks like a duck. It talks like a duck.” Doug Abrahms, Phone 

Rates Will Rise for Firms, Some Homes, WASH. TIMES, December 11, 1997 (quoting 

then-Senator McCain). Industry insiders, think tanks, and journalists all agreed. See 

Barbara A. Cherry & Donald D. Nystrom, Universal Service Contributions: An 
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Unconstitutional Delegation of Taxing Power, 2000 L. REV. MICH. ST. U. DET. C.L. 

107, 109 & nn.9-11 (2000) (citing Richard C. Notebaert, CEO of Ameritech, Speech 

Before the American Enterprise Institute, Washington, D.C. (May 19, 1998); James 

Glassman, A New Tax for the New Year, WASH. POST, Dec. 2, 1997, at A1 (Fellow at 

the American Enterprise Institute); Paul Craig Roberts, Congress Should Grab Back 

the Reins of Power, BUS. WEEK, Jan. 26, 1998, at 18 (John M. Olin Fellow at the 

Institute for Political Economy); Robert Sarvis, Al Gore’s Hidden Phone Tax: Bad 

Economics, Bad Politics, CAPITOL COMMENT, No. 197, July 24, 1998 (publication of 

the Citizens for a Sound Economy); New Phone Tax, WALL ST. J., Dec. 9, 1997, at A22; 

Phone Tax, Continued, WALL ST. J., Dec. 23, 1997, at A14; Catherine Yang, The 

Hidden Tax in Your Phone Bill, BUS. WEEK, May 4, 1998, at 46). 

D. Carriers Pass Through Section 254 Taxes To Consumers 

Nearly every telecommunications carrier is required to contribute to the 

Universal Service Fund based on the carrier’s interstate and international 

telecommunications revenue. See 47 C.F.R. § 54.709(a). The Commission devises a 

formula that each carrier must adhere to in calculating its contribution. 47 C.F.R. § 

54.409; In re Incomnet, Inc., 463 F.3d 1064, 1066 (9th Cir. 2006). 

Carriers typically “pass this cost through to their subscribers.” Incomnet, 463 

F.3d at 1066; see 47 C.F.R. § 54.712(a). Indeed, the Commission’s regulations 

expressly permit this pass-through. See, e.g., 47 C.F.R. § 54.407(c). The “charge 

generally appears on phone bills as the ‘Universal Service Fund Fee.’” Incomnet, 463 

F.3d at 106.   
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The Commission itself has acknowledged that consumers bear the costs of the 

Universal Service Program through increased telephone rates. See USF Contribution 

Methodology, 27 F.C.C. RCD. 5357, 5362-63, ¶ 9 (2012); In re Matter of Federal-State 

Joint Board on Universal Service, 17 F.C.C. RCD. 3752, 3792, ¶ 91 (2002) (noting 

carriers’ common use of line item surcharges on customers’ monthly statements to 

recoup USF assessments); In re Federal-State Joint Board on Universal Service, 12 

F.C.C. RCD. 8766, 9199, ¶ 828, 9211-12, ¶ 855 (1997) (permitting carriers subject to 

USF assessments to recoup such assessments by passing costs on to customers, 

provided that those carriers disclose “complete and truthful information regarding 

their contribution amount”); see also Expert Report of Dr. George Ford (attached as 

Exhibit A) at 3-4 n.7. 

Members of Congress have also acknowledged that the Universal Service Fund 

is financed by “virtually every American’s money”; “at the end of the day, it is still the 

same taxpaying people who bear the cost, since 96 percent of the country has phone 

service and see a fee on their bill.” Opening Statement of Hon. Greg Walden, The 

Lifeline Fund: Money Well Spent?, House Subcommittee on Communications and 

Technology, House Committee on Energy and Commerce, No. 113-36, at 1-2 (Apr. 25, 

2013), https://www.govinfo.gov/content/pkg/CHRG-113hhrg82189/pdf/CHRG-

113hhrg82189.pdf. 

E. The Commission Re-Delegates Its Powers To A Private Company 

Congress gave the Commission the authority to implement the universal 

service support provisions of the 1996 Telecommunications Act. 47 U.S.C. § 254(b), 
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(d). Without express statutory authority to do so, the Commission subsequently re-

delegated this authority to the Universal Service Administrative Company (“USAC”), 

a Delaware-registered non-profit company. 47 C.F.R. § 54.701(a) (“The Universal 

Service Administrative Company is appointed the permanent Administrator of the 

federal universal service support mechanisms ....”); id., § 54.5 (“The term 

‘Administrator’ shall refer to the Universal Service Administrative Company that ... 

has been appointed the permanent Administrator of the federal universal service 

support mechanisms.”); Incomnet, 463 F.3d at 1067.  

USAC is an “independent subsidiary of the National Exchange Carrier 

Association, Inc.,” 47 C.F.R. § 54.5, which “is a membership organization of 

telecommunications carriers.” Blanca Tel. Co. v. FCC, 991 F.3d 1097, 1105 (10th Cir. 

2021). USAC has a 19-member Board of Directors comprised of individuals from 

various “interest groups that are interested in and affected by universal service 

programs” and who were nominated “by their respective interest groups.” Universal 

Service Administrative Co., Leadership, https://www.usac.org/about/leadership/; 47 

C.F.R. § 54.703(b).  

After their nomination by these interest groups, USAC board members are 

approved by the chair of the Commission, but not by the entire Commission. 47 C.F.R. 

§ 54.703(c)(3). Board directors are not nominated by the President nor confirmed by 

the Senate. 

USAC is charged with establishing the budget for the Universal Service Fund. 

Each quarter, USAC’s board announces a proposed contribution amount—essentially 
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how much money USAC wants for “universal service” for the next quarter—which 

the Commission’s Office of Managing Director then ministerially calculates as a 

percentage of all telecommunication carriers’ expected interstate and international 

end-user revenues. 47 C.F.R. § 54.709(a); see id., § 54.706(a) (listing 19 types of taxed 

services).  This proposed taxing rate is “deemed approved” by the Commission unless 

it acts within 14 days of publication. Id., § 54.709(a)(3). It appears the Commission 

has never rejected USAC’s proposed budget—a rubber stamp is not even needed, as 

the rate is deemed approved merely by the Commission’s inaction. 

Neither the specific recipients nor the specific beneficiaries of the funds are 

named in the 1996 Telecommunications Act, nor did Congress impose any formulas 

or limitations on the rate or how much money can be collected (beyond a requirement 

that it be “equitable and nondiscriminatory”), nor how to spend it (beyond that it be 

on “universal service,” which the Commission is then expressly permitted to define). 

Incomnet, 463 F.3d at 1075; 47 U.S.C. §§ 254(c), (d). 

USAC takes legal title to the contributions it receives from carriers and 

deposits them into the Universal Service Fund, then disburses funds to subsidize the 

general welfare via provision of service to libraries, schools, rural areas, and high-

cost areas. Incomnet, 463 F.3d at 1072. USAC generally divides these funds among 

its High-Cost and Low-Income Program, the Schools and Libraries Program, and the 

Rural Health Care Program. 47 C.F.R. §§ 54.101, 54.701(c); see also id., §§ 54.304, 

54.308, 54.404, 54.501, 54.601. 
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USAC does not simply hold funds in the Universal Service Fund as the 

Commission’s agent. Incomnet, 463 F.3d at 1074 (citing 47 C.F.R. § 54.715(c)). The 

Commission exercises power over the fund only indirectly, essentially by overseeing 

USAC. Id. The Commission has no ability to control the funds in the Universal 

Service Fund through direct seizure or discretionary spending. Id. 

In short, a private company registered in Delaware decides how much to collect 

from carriers (amounting to nearly $10 billion annually, as discussed below), 

effectively mandates payments under penalty of law, and then “decides if, when, and 

how it disburses funds on behalf of the [Fund’s] beneficiaries.” Incomnet, 463 F.3d at 

1076 (citing 47 C.F.R. §§ 54.701(a), 54.704(a), 54.705, 54.715). 

F. USAC Imposes Skyrocketing Rates, Raising Tens Of Billions Of 

Dollars 

Without congressionally imposed formulas or limits on the amounts or rates 

the Commission or USAC can raise for the Universal Service Fund, the costs have 

predictably skyrocketed.  

In the second quarter of 2000, USAC’s budget imposed a tax rate of 5.7% on all 

end-user interstate telecommunication revenues, amounting to an expected $1.1 

billion in forced “contributions” to the Universal Service Fund by carriers in that one 

quarter alone. Proposed Second Quarter 2000 Universal Service Contribution Factor, 

Mar. 7, 2000, available at https://docs.fcc.gov/public/attachments/DA-00-517A1.pdf. 

By the second quarter of 2008, USAC had doubled the tax rate to 11.3%, 

amounting to an expected quarterly contribution of $1.9 billion. Proposed Second 
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Quarter 2008 Universal Service Contribution Factor, Mar. 14, 2008, available at 

https://docs.fcc.gov/public/attachments/DA-08-576A1.pdf. 

By the second quarter of 2012, the rate had increased to 17.4%, amounting to 

an expected quarterly contribution of $2.4 billion. Proposed Second Quarter 2012 

Universal Service Contribution Factor, Mar. 13, 2012, available at 

https://docs.fcc.gov/public/attachments/DA-12-396A1.pdf. 

The rate slowly continued climbing, with a 17.9% tax rate for the second 

quarter of 2016, amounting to $2.2 billion in collections for the quarter, and up to 

19.6% in the second quarter of 2020. Proposed Second Quarter 2016 Universal Service 

Contribution Factor, Mar. 10, 2016, available at 

https://docs.fcc.gov/public/attachments/DA-16-266A1.pdf; Proposed Second Quarter 

2020 Universal Service Contribution Factor, Mar. 13, 2020, available at 

https://docs.fcc.gov/public/attachments/DA-20-269A1_Rcd.pdf. 

Just one quarter later (third quarter of 2020), the rate spiked to 26.5%, 

followed by 27.1% in the fourth quarter of 2020. Proposed Third Quarter 2020 

Universal Service Contribution Factor, June 12, 2020, available at 

https://docs.fcc.gov/public/attachments/DA-20-617A1_Rcd.pdf; Proposed Fourth 

Quarter 2020 Universal Service Contribution Factor, Sept. 14, 2020, available at 

https://docs.fcc.gov/public/attachments/DA-20-1075A1_Rcd.pdf. 

And in 2021, the numbers jumped to unprecedented levels.  For the first 

quarter 2021, USAC set the tax rate at 31.8% ($2.4 billion collected), for the second 

quarter it was 33.4% ($2.5 billion collected), and for the third quarter it was 31.8% 
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($2.3 billion collected). Proposed First Quarter 2021 Universal Service Contribution 

Factor, Dec. 14, 2020, available at https://docs.fcc.gov/public/attachments/DA-20-

1480A1_Rcd.pdf; Proposed Second Quarter 2021 Universal Service Contribution 

Factor, Mar. 12, 2021, available at https://docs.fcc.gov/public/attachments/DA-21-

308A1_Rcd.pdf; Proposed Third Quarter 2021 Universal Service Contribution Factor, 

June 10, 2021, available at https://docs.fcc.gov/public/attachments/DA-21-676A1.pdf. 

The proposed factor for the fourth quarter of 2021 is 29.1% ($2.1 billion 

collected). See Proposed Fourth Quarter 2021 Universal Service Contribution Factor, 

Sept. 10, 2021, available at https://docs.fcc.gov/public/attachments/DA-21-

1134A1.pdf.  

Thus, since 2000, the tax rate has increased by more than 600% and now yields 

nearly $10 billion annually. 
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The Commission’s entire annual budget for 2021, by comparison, was just over 

$500 million, dwarfed by the nearly $10 billion USAC expects to collect over that 

same period. FCC, 2022 Budget Estimates to Congress, May 2021, 

https://docs.fcc.gov/public/attachments/DOC-372853A1.pdf. 

  

G. Rampant Abuse, Fraud, And Waste In The Universal Service Fund 

The Universal Service Fund confirms the wisdom of the Framers in vesting 

control over the purse in a politically accountable legislature. As St. George Tucker 

recognized, legislative control of the purse is “a salutary check, not only upon the 

extravagance, and profusion, in which the executive department might otherwise 

indulge itself, and its adherents and dependents; but also against any 

misappropriation, which a rapacious, ambitious, or otherwise unfaithful executive 

might be disposed to make.” ST. GEORGE TUCKER, VIEWS OF THE CONSTITUTION OF THE 

UNITED STATES 298 (1803) (Clyde N. Wilson ed. 1999). Congress’s “power to control, 

and direct appropriations,” Story observed, “constitutes a most useful and salutary 

check … upon corrupt influence and public peculation.” JOSEPH STORY, 

COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 1342 (1833).  Justice 
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Story was right. And extravagance, profusion, corruption, peculation, and 

misappropriation are the hallmarks of the Universal Service Fund. 

Given its lack of accountability and the fact that USAC is populated with self-

acknowledged industry insiders, the Universal Service Fund has predictably 

demonstrated—in the words of then-Senator Claire McCaskill—a “history of 

extensive waste and abuse.” Opening Statement of Hon. Greg Walden, The Lifeline 

Fund: Money Well Spent?, Subcommittee on Communications and Technology, House 

Committee on Energy and Commerce, No. 113-36, at 2  (Apr. 25, 2013), 

https://www.govinfo.gov/content/pkg/CHRG-113hhrg82189/pdf/CHRG-

113hhrg82189.pdf (quoting then-Sen. McCaskill). 

For example, a November 2008 report by the Commission’s Inspector General 

found that 23.3% of payments made from the Universal Service Fund from 2007 to 

2008 were “erroneous”—amounting to nearly $1 billion wasted. Office of the Inspector 

General, Federal Communications Commission, The High Cost Program (Nov. 26, 

2008), available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-

286971A1.pdf.  

An October 2010 Government Accountability Office report concluded that the 

Universal Service Fund “lacks key features of effective internal controls,” e.g., “the 

number and scope of USAC’s audits have been limited and there is no systematic 

process in place to review the findings of those audits that are conducted,” nor had 

the Commission or USAC even considered looking for risks like “the possibility that 

multiple carriers may claim support for the same telephone line and that households 
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may receive more than one discount, contrary to program rules.” Government 

Accountability Office, Report to Congressional Requesters: Improved Management 

Can Enhance FCC Decision Making for the Universal Service Fund Low-Income 

Program (Oct. 2010), available at http://www.gao.gov/assets/320/312708.pdf. 

In March 2015, the Government Accountability Office issued another report 

critical of the Universal Service Fund’s Lifeline program, designed to ensure 

availability of telephone voice service for low-income Americans, and recommended 

improvements to the program to reduce waste and fraud. Government Accountability 

Office, Report to the Chairman, Committee on Commerce, Science and 

Transportation, U.S. Senate, The FCC Should Evaluate the Efficiency and 

Effectiveness of the Lifeline Program (Mar. 2015), available at 

http://www.gao.gov/assets/670/669209.pdf.  

In May 2017, the Government Accountability Office issued yet another report, 

finding that USAC had largely failed to implement the recommendations from the 

2015 report. Government Accountability Office, Additional Action Needed to Address 

Significant Risks in FCC’s Lifeline Program, May 30, 2017, 

https://www.gao.gov/assets/gao-17-538.pdf.  

The GAO found that USAC relied “on over 2,000 Eligible Telecommunication 

Carriers that are Lifeline providers to implement key program functions, such as 

verifying subscriber eligibility,” an unnecessarily “complex internal control 

environment [that] is susceptible to risk of fraud, waste, and abuse as companies may 

have financial incentives to enroll as many customers as possible.” Id.  
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Nationwide, “GAO was unable to confirm whether about 1.2 million 

individuals of the 3.5 million it reviewed, or 36 percent, participated in a qualifying 

benefit program, such as Medicaid, as stated on their Lifeline enrollment 

application.” Id. In some states, nearly 80% of actual Lifeline users may be legally 

ineligible for the service. See id. at 42 (in Georgia, for example, 79% of users could not 

be confirmed as eligible; in North Carolina, it was 77%). The Lifeline program was 

estimated to have spent $1.2 million annually on users confirmed to have been 

deceased. Id. at 43. 

Fraud continues, nonetheless. For example, in 2018 the CEO of a provider for 

low-income broadband service apparently embezzled “at least $10 million” from a 

Universal Service Fund program to pay for, among other things: 

a. “[A] $1.3 million condominium in Florida”; 

b.  “[A] $250,000 convertible Ferrari 458 Spider”; 

c. “[T]ens of thousands in dollars in landscaping fees”; 

d. “[C]ountry club and yacht memberships in Florida, and boat slips in 

Michigan”; 

e. “[A]n $8 million Cessna 525 jet” used for personal travel like attending 

lacrosse games and flying to the Cayman Islands.  

In Re American Broadband & Telecomm. Co., FCC  18-144 ¶¶ 135-140 (Oct. 23, 2020), 

https://docs.fcc.gov/public/attachments/DA-20-493A1.pdf. 

In the same case, the company “receiv[ed] funding for tens of thousands of 

ineligible Lifeline customer accounts. The company’s sales agents apparently created 



21 

fake or duplicate accounts by using the names of deceased people; modifying the 

names, dates of birth, and Social Security Numbers of actual Lifeline subscribers; 

reusing the same proof-of-eligibility documents for multiple accounts; listing the 

same single-family home addresses for dozens of accounts; and using addresses where 

nobody actually lived.” Id. at 71, Statement of Chairman Ajit Pai; see also id. at 72. 

The company received Lifeline support for dead people “more than 45,000 times over 

just one five-month period.” Id. at 72, Statement of Commissioner Brendan Carr. In 

one case, it signed up the same person’s name “more than 20 times.” Id. 

In 2019, the Commission’s Managing Director reviewed an Inspector General 

report and found that USAC was still out of compliance in numerous critical aspects, 

resulting in substantial wasted money. Mark Stephens, FCC Managing Director, 

Letter to Ron Johnson, Chair of U.S. Senate Committee on Homeland Security and 

Governmental Affairs, Aug. 27, 2019, 

https://www.fcc.gov/sites/default/files/improper-payments-compliance-report-

fy2018.pdf. 

USAC is led by members of the same industries that receive the funds, which 

inherently leads to cronyism and waste. During one oversight hearing, the 

Commission’s Inspector General agreed that “applicants view this program as a big 

candy jar, free money.” Sam Dillon, School Internet Program Lacks Oversight, 

Investigator Says, N.Y. TIMES, June 18, 2004, at A22; see also Sam Dillon, Waste and 

Fraud Besiege U.S. Program to Link Poor Schools to Internet, N.Y. TIMES, June 17, 

2004, at A20. 
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Moreover, the Commission does not open its quarterly Universal Service 

Contribution Factor process to a meaningful notice-and-comment process or period, 

making it even more difficult for the public to exercise any level of influence or 

oversight. Nor does the Commission publish the Quarterly Factor in the Federal 

Register, either before or after adoption.  

As James Madison warned in Federalist 62: “Every new regulation concerning 

commerce or revenue … presents a new harvest to those who watch the change, and 

can trace its consequences; a harvest, reared not by themselves, but by the toils and 

cares of the great body of their fellow-citizens.” The Federalist 62 (James Madison). 

Except unlike with unpopular Congressional appropriations, there is no mechanism 

for citizens to vote out the board members of USAC. 

H. The Universal Service Fund Hurts The People It Is Supposed To Help 

The Universal Service Fund is a reverse Robinhood: take from the poor and 

give to the rich—or (as noted above) to the fraudsters. “USF taxes are the most 

regressive taxes in America, so families just above the eligibility threshold will suffer 

most.” TechFreedom, Broadband Subsidies for Some, Broadband Taxes for Everyone, 

May 28, 2015, https://techfreedom.org/broadband-subsidies-for-some-broadband-

taxes-for/ (quoting Berin Szoka). 

Even in the best light, the Universal Service Fund “arguably hurts as many 

poor consumers as it benefits. ‘Because the burden of this funding is concentrated on 

certain telecommunications services, rather than drawn from general revenues, the 

base of the ‘tax’ is relatively narrow, and the markups on the prices of services 
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generating the subsidy are quite high.’ A single, low-income mother, living in the 

Bronx, with a cell phone for personal safety, pays 10% or more of her monthly wireless 

telephone bill to support universal service for wealthy Montana residents living on 

ranchettes.” Krotoszynski, Jr., Reconsidering the Nondelegation Doctrine, 80 Ind. L.J. 

at 314. 

A recent GAO report acknowledged the universal wisdom among economists 

that the Universal Service charge “functions like a ‘regressive tax,’ which is a tax that 

is not sensitive to the income levels of consumers and businesses.” Government 

Accountability Office, FCC Should Enhance Performance Goals and Measures for Its 

Program to Support Broadband Service in High-Cost Areas 17, Oct. 2020, 

https://www.gao.gov/assets/gao-21-24.pdf. Additionally, the high-cost program “has 

focused relatively more on broadband than on voice services in recent years,” but 

“lower income and older Americans may be more likely to rely solely on voice 

connections than other demographic groups.” Id. The Universal Service Fund is not 

focused on providing the services that low-income Americans actually use—but it is 

still making them pay for advanced telecommunications for wealthier Americans. 

Indeed, a separate GAO report found that the Commission had not even 

bothered to evaluate the Universal Service Fund’s effectiveness in achieving certain 

goals. For example, the low-income Lifeline program may not have played any 

meaningful role in improving the “level of low-income households’ subscribing to 

telephone service over the past 30 years,” despite costing billions of dollars ultimately 

passed along to consumers. Government Accountability Office, Report to the 
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Chairman, Committee on Commerce, Science and Transportation, U.S. Senate, The 

FCC Should Evaluate the Efficiency and Effectiveness of the Lifeline Program (Mar. 

2015), available at http://www.gao.gov/assets/670/669209.pdf. 

I. Consumers—Like Commenters—Foot The Bill 

Commenter Consumers’ Research is an independent educational 501(c)(3) 

nonprofit organization whose mission is to increase the knowledge and 

understanding of issues, policies, products, and services of concern to consumers and 

to promote the freedom to act on that knowledge and understanding. Consumers’ 

Research believes that the cost, quality, availability, and variety of goods and services 

used or desired by American consumers — from both the private and public sectors 

— are improved by greater consumer knowledge and freedom. Consumers’ Research 

has Verizon phone service in its own name, paid with its own funds. The bill contains 

the Universal Service Charge as a separate line item entitled “Federal Universal 

Service Fee.” 

Commenter Cause Based Commerce, Inc., founded in 1996 with its principal 

office in Cincinnati, is a reseller of telecommunications services. Caused Based 

Commerce sends 5% of customers’ monthly plan price to a cause/charity of the 

customer’s choosing. As a reseller of telecommunications services, Cause Based 

Commerce collects from consumers money associated with the Universal Service 

Fund, and pays into the Universal Service Fund. 

Commenter Joseph Bayly is a pastor and editor who resides in Maineville, 

Ohio, with his wife and six children. He has spent more than a decade in ministry in 
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the Midwest, and currently serves as the founding pastor of Christ Church in 

Cincinnati. Mr. Bayly provides the sole income for his family. He has AT&T phone 

service in his own name and pays the bill himself. His bill contains the Universal 

Service Charge as a separate line item entitled “Federal Universal Service Charge.” 

Commenters Jeremy and Deanna Roth are a married couple who reside in 

Akron, Ohio. Mr. Roth is a civil designer who provides the sole income for his family. 

Mrs. Roth is a homemaker and mother of their two young children. Like many 

families, they have numerous financial demands, and every penny counts. The Roths 

have T-Mobile phone service in Jeremy’s name. They pay the bill from their mutual 

checking account. The bill contains the Universal Service Charge as a separate line-

item entitled “Federal Universal Service Fund.” 

Commenters Lynn and Paul Gibbs are a retired couple that reside in the city 

of Oregon, Ohio. They are in their late sixties and have had their cell phone service 

for years, most recently over two years with AT&T. They use Auto-pay tied to their 

checking account to pay their monthly bill, which contains the Universal Service 

Charge as a separate line item entitled “Federal Universal Service Charge.” 

J. An Easy Solution 

Rather than the wasteful, crony-filled, Rube Goldberg procedures of passing 

money back and forth through a Delaware-registered private company run by 

unaccountable interest groups to subsidize a general welfare program at consumers’ 

expense, there is an easy and transparent solution that also complies with the 

Constitution: Congress can fund universal service via a standard tax appropriation. 
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The Commission can begin this process by refusing to accept the Proposed Fourth 

Quarter 2021 Universal Service Contribution Factor and setting it at zero. 

Commentators have noted that using congressional tax appropriations to fund 

the Universal Service Fund—rather than allowing the Commission to raise its own 

taxes “off-book”—would address many of the problems with the Fund, would be 

simpler, and (unlike the current scheme) would not violate the Constitution. In the 

words of Professor Daniel Lyons, “For over a decade, policymakers have agreed that 

our USF funding mechanism is unsustainable. But year after year, the program limps 

along without change — and American consumers are paying the price. The time is 

long past for Congress to adopt outgoing Commission Chairman Ajit Pai’s 

recommendation: Move the universal service program on-budget, which will shore up 

its precarious financial state and cure many of the real or perceived problems with 

the existing program.” Daniel Lyons, A Common-Sense Opportunity to Reform the 

Universal Service Fund, Jan. 28, 2021, https://www.aei.org/technology-and-

innovation/a-common-sense-opportunity-to-reform-the-universal-service-fund/; see 

also Joel Thayer, Congress’s Infrastructure Bill Could Give the FCC an Upgrade, 

NEWSWEEK, July 26, 2021, https://www.newsweek.com/congresss-infrastructure-bill-

could-give-fcc-upgrade-opinion-1612556 (“For one thing, Congress could transform 

USF funding into a static $8 billion line item (the high end of the current USF budget) 

in annual appropriations bills to ensure stability for the fund and its services.”). 
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III. DISCUSSION 

 The Commission should reject the Proposed Fourth Quarter 2021 Universal 

Service Contribution Factor because the Universal Service Fund and the process for 

imposing its charges are unconstitutional, in excess of statutory authority, and 

otherwise illegal. 

A. Legal Background 

The power to tax was not always the province of the legislature. And much of 

the history of how representative democracy emerged—particularly in England—

concerns the ways in which representative legislators sought to wrest the taxing 

power away from kings. In England, the kings often sought to avoid Parliament’s 

claims on taxing authority by means of a “royal prerogative,” and they typically 

referred to their collections not as taxes but as compulsory loans and even 

“benevolences.”  All told, it took the English Civil War and the Glorious Revolution of 

1688 to finally and conclusively establish that the representative legislature—and 

the representative legislature alone—had the authority to levy taxes on the people. 

See An Act Declaring the Rights and Liberties of the Subject, and Settling the 

Succession of the Crown (Bill of Rights), 1689, 1 W. & M., Sess. 2, c. 2, § 4. 

This principle—neatly summarized by the American colonists (who had no 

voice in Parliament) as “no taxation without representation”—played a decisive role 

not only in the Revolution, but also in the framing of the Constitution. As James 

Madison observed in Federalist 58, Parliament’s claim to exclusive legislative 

authority was rightly understood as a stroke of constitutional genius: it was only by 
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taking plenary control over “the supplies requisite for the support of government” 

that “an infant and humble representation of the people” in English Parliament had 

been able to triumph over the “overgrown prerogatives” of the British monarchy. The 

Federalist No. 58 (James Madison). 

Article I of the Constitution therefore closely followed the English formula, 

providing that “[a]ll legislative Powers herein granted”—including the power “to lay 

and collect Taxes, Duties, Imposes, and Excises”—“shall be vested in a Congress of 

the United States” and nowhere else. U.S. Const. art. I, § 8, cl. 1. The same is true 

regarding the power to spend. Article I commands that “[n]o Money shall be drawn 

from the Treasury, but in Consequence of Appropriations made by Law.” U.S. Const. 

art. I, § 9, cl. 7. Thus, “the erstwhile prerogative powers to tax, borrow, and spend 

were denied to the executive and instead vested in Congress. Congress thus not only 

controls how much revenue to raise and how, but what to spend it on, and under what 

conditions.”  MICHAEL W. MCCONNELL, THE PRESIDENT WHO WOULD NOT BE KING 103 

(2020); see also Hart v. United States, 16 Ct. Cl. 459, 484 (1880), aff’d, 118 U.S. 62 

(1886) (“[A]bsolute control of the moneys of the United States is in Congress.”).  

The benefits of this arrangement are significant. As Chief Justice Marshall 

observed, an “unlimited power to tax” is “a power to destroy.” M’Culloch v. Maryland, 

4 Wheat. 428, 432 (1819).  The need for representative accountability is therefore at 

its highest when it comes to taxing and spending, which is why the framers ensured 

that “the legislative department alone has access to the pockets of the people.” The 

Federalist No. 48 (James Madison).  And accessing the pockets of the people is hard 
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by design. To legislate a tax, Congress must act through “Laws of the United States,” 

in accordance with a “finely wrought” constitutional procedure. INS v. Chadha, 462 

U.S. 919, 951 (1983).  

“[B]y directing that legislating be done only by elected representatives in a 

public process, the Constitution sought to ensure that the lines of accountability 

would be clear: The sovereign people would know, without ambiguity, whom to hold 

accountable for the laws they would have to follow.” Gundy v. United States, 139 S. 

Ct. 2116, 2134 (2019) (Gorsuch, J., dissenting, joined by Roberts, C.J., and Thomas, 

J.). Giving Congress the power of the purse also ensures that Congress—like 

Parliament of old—can serve as an effective check on the executive. In Madison’s 

typically striking phrase, control over the purse strings is “the most complete and 

effectual weapon with which any constitution can arm the immediate representatives 

of the people.” The Federalist No. 58 (James Madison).  

Thus, as Supreme Court has long held, Congress may not “delegate ... powers 

which are strictly and exclusively legislative.” Wayman v. Southard, 10 Wheat. 1, 42-

43 (1825). And both text and constitutional history show that no powers are more 

strictly and exclusively legislative than the Article I power to lay and collect taxes; as 

the Supreme Court has explained, Article I’s “text permits no delegation of those 

powers.” Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 472 (2001).  

For over two centuries Congress largely complied with this constitutional 

procedure. It enacted detailed taxes, provided mechanisms for the collection of taxes, 

and appropriated funds from the Treasury on an annual basis, through “Laws of the 
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United States.” But in recent years, “the general assumption that Congress will 

jealously guard the powers of the purse as its ultimate means of checking and 

balancing the executive has become open to serious doubt.” DeMuth, Sr. & Greve, 

Agency Finance in the Age of Executive Government, 24 GEO. MASON L. REV. at 566. 

“Congress has increasingly empowered agencies to calculate and impose outright 

taxes—charges unrelated to any service provided—and to exercise wide discretion in 

how the revenues are spent.” Id. at 563. The delegation at issue in this case is a stark 

example of this recent trend toward an unaccountable, self-funding executive. 

B. The Universal Service Fund’s Illegality 

In 47 U.S.C. §§ 254(c) and (d), Congress delegated its taxing power to the 

Commission to raise unlimited funds from telecommunication carriers to subsidize 

the Universal Service Fund, a multi-billion-dollar slush fund putatively for providing 

expanded telecommunications services to underserved communities. As the name 

expressly indicates, the goal of Universal Service is to provide service universally to 

the benefit of the general public. 

Congress placed no formula or limitations on the amount or rate that the 

Commission can raise for the Universal Service Fund, and placed only the most 

generic limitations on how the money can be spent, even allowing the Commission 

itself to define what “universal service” means. See 47 U.S.C. §§ 254(c) and (d). 

Telecommunications carriers then pass along these costs to consumers, who foot the 

bill for these agency-created taxes designed to benefit the general public through 

expanded services. 47 C.F.R. § 54.712(a). 
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The Commission has re-delegated this taxing and spending power to a private, 

Delaware-registered company, USAC, which is run by members of industry interest 

groups and decides how much money to raise each year and how to spend it, with no 

meaningful oversight by the Commission. 47 C.F.R. § 54.701; see Incomnet, 463 F.3d 

at 1066-67 (describing USAC’s powers and its effective independence from the 

Commission).  

“Unlike the thousands of responsibilities carried out by governmental agencies 

on behalf of Congress, this delegation is unique because of the unfettered power given 

to the Commission in defining the scope of universal service, and because Congress 

delegated the power to levy a tax to pay for the service with no limits, knowing that 

the end user, the American public, would ultimately be saddled with the burden.” 

Cherry & Nystrom, Universal Service Contributions: An Unconstitutional Delegation 

of Taxing Power, 2000 L. REV. MICH. ST. U. DET. C.L. at 110. 

This framework results in numerous constitutional and statutory violations.  

1. Nondelegation Of Legislative Power 

The universal service scheme violates both the original understanding of 

nondelegation and the more modern caselaw requiring a so-called intelligible 

principle.  

The original understanding prohibited any transfer of Congress’s vested 

legislative powers to any other entity. See Gundy, 139 S. Ct. at 2135-37 (Gorsuch, J., 

dissenting, joined by Roberts, C.J., and Thomas, J.). This meant that Congress must 

“make[] the policy decisions when regulating private conduct,” but Congress could 
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still “authorize another branch to ‘fill up the details’” or “make the application of that 

rule depend on executive fact-finding.” Id.; see also Paul v. United States, 140 S. Ct. 

342, 342 (2019) (Kavanaugh, J., statement respecting the denial of certiorari) 

(“[M]ajor national policy decisions must be made by Congress and the President in 

the legislative process, not delegated by Congress to the Executive Branch.”).  

Section 254 undoubtedly fails this properly understood test of nondelegation. 

Rather than make policy choices itself, Congress—via Section 254—intentionally 

“‘delegate[d] difficult policy choices to the Commission’s discretion.’” Tex. Off. of Pub. 

Util. Couns. v. F.C.C., 265 F.3d 313, 321 (5th Cir. 2001). Although spending is 

ostensibly limited to projects that improve “universal service,” Congress defined this 

goal using only the most generic terminology and then allowed the Commission to 

redefine “universal service” for itself as often as the Commission wishes. 47 U.S.C. § 

254(c)(1). The Commission does far more than merely “fill up the details”—the 

Commission creates the entire scheme, defines the terms, raises the money, and then 

spends it, all based on what the Commission believes to be the most prudent course 

of achieving its policy goals. This violates the Framers’ understanding “that it would 

frustrate ‘the system of government ordained by the Constitution’ if Congress could 

merely announce vague aspirations and then assign others the responsibility of 

adopting legislation to realize its goals.” Gundy, 139 S. Ct. at 2133 (Gorsuch, J., 

dissenting, joined by Roberts, C.J. and Thomas, J.). 

The Commission’s unfettered power under Section 254 runs afoul even of the 

more-lenient modern interpretations of the nondelegation doctrine, which broadly 
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permit an agency to undertake legislative action as long as Congress provided an 

“intelligent principle.” See Gundy, 139 S. Ct. at 2139 (Gorsuch, J., dissenting, joined 

by Roberts, C.J. and Thomas, J.) (noting that “[t]his mutated version of the 

‘intelligible principle’ remark has no basis in the original meaning of the Constitution, 

in history, or even in the decision from which it was plucked”). By providing no 

meaningful formulas or limits on how much money the Commission can raise or what 

the Commission can spend the money on, Congress failed to provide a meaningful 

intelligible principle to guide the Commission’s policy choices involving billions of 

dollars.  

To be sure, the Commission theoretically is limited to raising and spending 

revenue for “universal service,” but that definition is intentionally so broad (indeed, 

“universal”) as to serve as no limit at all. The definition is little more than a list of 

platitudes that restate “universal service” in different words and—critically—allow 

the Commission to redefine those principles and include anything it considers 

relevant, ensuring that all policymaking is done by the Commission: “Quality service 

should be available at just, reasonable, and affordable rates”; “Access to advanced 

telecommunications and information services should be provided in all regions of the 

Nation”; “Consumers in all regions of the Nation … should have access to 

telecommunications and information services, including interexchange services and 

advanced telecommunications and information services, that are reasonably 

comparable to those services provided in urban areas and that are available at rates 

that are reasonably comparable to rates charged for similar services in urban areas”: 
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and, of course, “Such other principles as the Joint Board and the Commission 

determine are necessary and appropriate for the protection of the public interest, 

convenience, and necessity and are consistent with this chapter.” 47 U.S.C. § 254(b). 

Indeed, even if these “vague aspirations,” Gundy, 139 S. Ct. at 2133, were an 

intelligible principle, the statute still violates the Constitution because Congress lets 

the Commission itself redefine “universal service” as often as it chooses, 47 U.S.C. § 

254(c)(1), meaning Congress allows the Commission to change the scope of Congress’s 

delegated power. That is certainly illegal. An improper delegation of power from 

Congress to an executive agency cannot survive merely on the hope that the agency 

will restrain itself within the nearly limitless power granted by Congress. See 

Whitman, 531 U.S. at 473 (“The idea that an agency can cure an unconstitutionally 

standardless delegation of power by declining to exercise some of that power seems 

to us internally contradictory.”). And, relatedly, as Judge Ho stated in his dissent 

from rehearing en banc in Texas v. Rettig, 993 F.3d 408 (5th Cir. 2021), the notion 

that an improper delegation could be saved by the possibility that Congress might 

“claw back its delegated power” would “render the nondelegation doctrine a dead 

letter. We might as well say that Congress can never violate the nondelegation 

doctrine, because the American people can always petition Congress to pass a new 

law and claw back its lawmaking power from an agency.” Id. at 416-17 (Ho, J., 

dissenting from denial of rehearing en banc, joined by Jones, Smith, Elrod, and 

Duncan, JJ.). 
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In sum, the Commission has nearly unlimited authority to self-fund tens of 

billions of dollars’ worth of its own policy objectives, in perpetuity, with the unilateral 

power to re-define the scope of those objectives. The Founders “separated powers 

within the Federal Government: The legislative power went to Congress; the 

executive to the president; and the judicial to the courts. That is the equilibrium the 

Constitution demands. And when one branch impermissibly delegates its powers to 

another, that balance is broken.” Tiger Lily, LLC v. U.S. Dep’t of Hous. & Urb. Dev., 

5 F.4th 666, 673 (6th Cir. 2021) (Thapar, J., concurring). The uniquely broad 

delegation at issue here upsets that balance—and violates the nondelegation 

doctrine—under any test. 

Finally, if all this weren’t bad enough, the Commission is a so-called 

“independent agency,” meaning its leaders are also putatively insulated from 

Executive control via limitations on their removal. See, e.g., Seila Law LLC v. CFPB, 

140 S. Ct. 2183, 2212 (2020) (Thomas, J., concurring in part and dissenting in part) 

(“Because independent agencies wield substantial power with no accountability to 

either the President or the people, they ‘pose a significant threat to individual liberty 

and to the constitutional system of separation of powers and checks and balances.’” 

(quoting PHH Corp. v. CFPB, 881 F.3d 75, 164-65 (D.C. Cir. 2018) (Kavanaugh, J., 

dissenting)). Cf. Seila Law LLC, 140 S. Ct. at 2204 (Maj. Op.) (“The CFPB’s receipt of 

funds outside the appropriations process further aggravates the agency’s threat to 

Presidential control.”). This means that the egregious transfer of power from the 

Legislature to the Executive cannot even be defended on the (admittedly 
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unpersuasive) ground that at least some political branch oversees this administrative 

legislature.  

2. Nondelegation Of Taxing Power 

Congress’s issuance of such limitless power to the democratically 

unaccountable Commission is all the worse because it involves the power to raise (and 

spend) taxes, meaning the Commission quite literally has a blank check to self-fund 

its policy goals through its vision for “an evolving level of telecommunications services 

that the Commission” itself “shall establish.”  

This delegation of taxing power is unconstitutional. As noted above, “[t]axation 

is a legislative function, and Congress … is the sole organ for levying taxes.” NCTA, 

415 U.S. at 340. More than any other power, the taxing power is uniquely legislative 

and nondelegable, as discussed above. Indeed, the Constitution’s Origination Clause, 

which requires the House of Representatives to originate all taxing bills, prohibits 

the House even from delegating certain taxing power to the Senate—rendering it 

unthinkable that such power could be delegated to an Executive agency. U.S. Const. 

art. I, § 7, cl. 1.  

i. As A Matter Of Law, Universal Service Fund Charges Are 

Taxes Under Supreme Court Precedent. 

The funds raised for the Universal Service Fund are indeed taxes. As the 

Supreme Court has held, whether an assessment is a “tax” (as opposed to a “fee”) for 

constitutional purposes depends not on the label, but on how the money is used. A 

“fee” is where the party paying the agency receives in exchange, as “incident to a 

voluntary act,” a “benefit not shared by other members of society,” such as an 
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application processing charge. NCTA, 415 U.S. at 340-41. But it is a “tax” where 

“some of the administrative costs at issue inure[] to the benefit of the public.” Skinner 

v. Mid-Am. Pipeline Co., 490 U.S. 212, 214 (1989).  

The relevant statutes confirm that the Universal Service Fund assessments 

are undoubtedly used to provide a benefit for the public—i.e., shared by other 

members of society beyond those who paid into the Fund. The goal of providing such 

benefits universally is literally in its name. And the funds are raised in order to 

provide infrastructure for telecommunications services to extensive groups of 

individuals regardless of whether or how much they pay into the Fund: “[c]onsumers 

in all regions of the Nation, including low-income consumers and those in rural, 

insular, and high cost areas”; “any public or nonprofit health care provider that serves 

persons who reside in rural areas”; and “elementary schools, secondary schools, and 

libraries for educational purposes.” 47 U.S.C. §§ 254(b)(3), (h)(1). The general purpose 

is also reflected by the sheer dollar values involved. The Universal Service Fund 

charges nearly $10 billion a year—certainly nothing like the “incident[al]” fees that 

the Supreme Court has authorized executive agencies to collect from applicants 

without concerns about agencies imposing and collecting taxes. NCTA, 415 U.S. at 

340-41. 

Given all this, there can be no doubt that these charges are “taxes” imposed by 

the Commission. 
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ii. Expert Economic Analysis Confirms That Universal 

Service Fund Charges Are Taxes. 

Even if the relevant statutes and caselaw did not settle the matter, economic 

experts recognize that the Universal Service Fund—in its real-world application—

has all the economic hallmarks of a tax, not a fee. See Expert Report of Dr. George 

Ford (attached as Exhibit A). As Dr. George Ford—a former FCC economist with a 

Ph.D. in Economics and decades of experience in the telecommunications industry—

explains in his attached report, economics can be used to identify whether a 

particular levy has the characteristics of a tax, or of a fee.  

Dr. Ford identifies two economic conditions that “permit one to distinguish 

between a tax and a fee.” Id. at 5. First, to qualify as a “fee,” “the payer of the levy 

must be the primary, if not the exclusive, beneficiary of the services justifying the 

levy. The more the benefits of the government expenditures advantage the public, the 

less the levy has the character of a fee.” Id. And second, “economists would 

characterize a ‘fee’ by saying that, on average at least, there should be a positive 

increasing relationship (or a ‘monotonic’ relationship) between payer liability and the 

benefits the payer expects from the program(s) the fee is designed to support.” Id. In 

other words, the more someone pays, the more he gets back in exchange. A 

prototypical example of a “fee” is the charge for obtaining a passport: applicants can 

pay a higher charge and receive more benefits (e.g., expedited processing), and the 

revenues from these fees “offset the cost of processing a passport (at least, in part), 

the benefits of which are ‘not shared by other members of society.’” Id. 
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But taxes share neither of these characteristics. A tax “is a compulsory 

contribution to the state for services rendered by the state for the general benefit of 

its people,” not uniquely for the person who paid. Id. at 4-5. And taxes do not have 

positive monotonicity, either: “a tax has no particular relationship between payer 

liability and the benefits the payer expects from that liability. For example, tax 

dollars used to fund food stamps levy taxes on higher income Americans that do not 

qualify for food stamps, to the benefit of lower-income Americans that often pay no 

income tax at all.” Id. at 5. 

This economic distinction is the same that appears in the Supreme Court’s 

caselaw, which asks whether the payor receives some unique benefit not shared by 

other members of the public. Id.; see NCTA, 415 U.S. at 340-41; Skinner, 490 U.S. at 

214. 

Dr. Ford confirms that Universal Service Fund levies satisfy neither of the 

requirements of a fee—and instead have all the hallmarks of a tax. Carriers pay into 

the Fund, but the benefits of the Fund do not accrue exclusively to those same 

carriers. Nor is there a monotonically positive relationship between contributions and 

benefits.  

Most significantly, most of the money spent by the Universal Service Fund is 

used for “a galaxy of policy concerns with no obvious connection to carrier liabilities.” 

Expert Report of George S. Ford at 8-9. Substantial sums of money go to projects “to 

support digital learning in schools and robust connectivity for all libraries” and “to 

improve the quality of health care available to patients in rural communities.”  Id. at 
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9. “These are broad social goals that benefit the public, not the telecommunications 

providers that support the program by paying levies.  For these programs, there is no 

linkage between liabilities and benefits; the benefits are for the public at large.” Id. 

And this aspect “is not limited to these programs,” as the “Commission’s stated goal 

of the USF Program broadly is to promote ‘economic growth, jobs and opportunities.’ 

Such concerns are not benefits to telecommunications providers but to the public at 

large.” Id.  

This focus on the general public, rather than on providing a distinct service in 

return to the payor in exchange for the payment, is a hallmark of a tax. Id. at 5; 

NCTA, 415 U.S. at 340-41; Skinner, 490 U.S. at 214.  

Moreover, far from receiving benefits in exchange for levies they pay to the 

Universal Service Fund, many carriers are actually harmed in exchange. Because the 

charges increase the price of phone service, they encourage people to switch to 

communication services that do not have to pay into the Fund, thereby “reducing the 

demand for interstate and international calling.” Expert Report of Dr. George S. Ford 

at 8. Thus, “[t]hose liable for USF contributions are harmed.” Id. This can never be 

true of a fee—i.e., that the person paying actually gets harmed in exchange for paying. 

Only a tax works that way. 

To be sure, some carriers do receive some benefits from the Universal Service 

Fund in the form of subsidies paid out by USAC. But even here, the necessary positive 

monotonic relationship is missing. The “companies that contribute large sums to the 

program receive few benefits, and companies that contribute little to the fund receive 
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large benefits.” Id. at 8 (demonstrating this point with data from numerous carriers). 

Again, this is a classic characteristic of a tax: the payor may get zero or minimal 

benefits despite a large contribution, or the payor may get a tremendous benefit 

despite a small contribution. Id. at 5. 

The Commission may claim there is a benefit to carriers in the form of the so-

called “network effect,” where a network may be (but is not necessarily) marginally 

more valuable as more users join it. Id. at 6-7. The network effect “may have been 

important at the turn of [the] 20th century when telecommunications networks were 

not always interconnected,” as phone companies back then could charge users more 

money for access to a proprietary network that had the most other users. Id. at 6. But 

“[t]oday, network effects are likely to be small if not zero.” Id. Networks today are 

almost always interconnected, meaning that a carrier’s ability to offer a large network 

is not a valuable characteristic: a consumer with Verizon can interconnect with a 

consumer with any other phone service (and vice versa), regardless of the fact that 

Verizon has a large network and the other carrier may have a very small network.  

Further, even if network effects were theoretically a viable benefit, payments 

to the Universal Service Fund have not actually yielded a network effect. Despite the 

seeming importance of the question, the Commission “has made no attempt to 

quantify the presence or magnitude of network effects as a benefit to 

telecommunications providers”—and thus has no evidence it could use to support 

such a claim, either in response to this Comment or in a subsequent judicial 

proceeding. Id. at 7. In fact, “[a]cademic research suggests that the USF Programs 
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have done little, if anything, to increase the adoption of telecommunications services 

beyond” what would have happened anyway. Id. Nor will Universal Service charges 

yield network effects in the future. Today, 97% of American adults have a cell phone, 

and at least 95% would have a cellphone even absent subsidies from the Universal 

Service Fund, meaning that only the most minimal additional increases in network 

size are even possible with more subsidies—and the network effect of such a small 

increase in subscribership to a network that is nearly universally adopted is 

“presumably very small or possibly zero.” Id.  

Finally, even if network effect benefits did exist, there still is no monotonic 

relationship with Universal Service Fund contributions—thereby further 

demonstrating that the charges are taxes. A carrier can pay more and more into the 

Fund, but may receive no benefit at all, let alone a benefit greater than that received 

by a carrier that pays very little. Id. 

The Universal Service Fund charges are a tax from consumers’ perspective, as 

well. Many consumers pay money into the Fund (collected by their carriers), yet 

almost none of them receive, in exchange, a benefit unique to them. NCTA, 415 U.S. 

at 340-41; Skinner, 490 U.S. at 214. As discussed above, most of the money goes to 

broad public welfare programs. To be sure, some of those subsidies end up benefitting 

consumers who paid money for the Universal Service Fund, but there is no positive 

relationship between what someone paid and what he gets, meaning there is a lack 

of positive monotonicity. Again, these are the tell-tale signs of a tax under both the 

law and economic theory. 
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iii. Congress Placed No Meaningful Limits On This Agency 

Tax. 

For all these reasons, the Universal Service charge is a tax imposed by an 

executive agency, in violation of the Constitution’s strict assignment of that power to 

Congress. Even if Congress could delegate such power to an agency like the 

Commission, Congress must impose meaningful limitations like how much money the 

Commission could collect, or rates or formulas to use. But Congress did none of this 

here—making it a far cry from the regime upheld in Skinner, which involved a 

congressionally imposed ceiling rate. See Skinner, 490 U.S. at 214 (“[T]he Secretary 

has no discretion whatsoever to expand the budget for administering the Pipeline 

Safety Acts because the ceiling on aggregate fees that may be collected in any fiscal 

year is set at 105 percent of the aggregate appropriations made by Congress for that 

fiscal year.”).  

To be sure, as discussed above, the Commission theoretically is limited to 

raising and spending these taxes for “universal service,” but that definition is 

intentionally so broad as to serve as no limit at all. And, in any event, the Commission 

can choose to change the scope of its own delegated power, as Congress chose to let 

the Commission redefine “universal service” as often as it chooses. 47 U.S.C. § 

254(c)(1). An illegal delegation of power from Congress to an executive agency cannot 

survive merely on the hope that the agency will restrain itself within the nearly 

limitless power granted by Congress. See Whitman, 531 U.S. at 473 (“The idea that 

an agency can cure an unconstitutionally standardless delegation of power by 

declining to exercise some of that power seems to us internally contradictory.”); see 
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also Rettig, 993 F.3d at 416-17 (Ho, J., dissenting from denial of rehearing en banc, 

joined by Jones, Smith, Elrod, and Duncan, JJ.). 

For all these reasons, the Universal Service Fund violates Article I, section 8 

of the Constitution—which prohibits Congress from delegating its taxing power to 

any other entity. 

3. Private Nondelegation 

To top it off, “this case involves a delegation of lawmaking power, not to 

another governmental entity, but to private bodies wholly unaccountable to the 

citizenry.” Rettig, 993 F.3d at 410 (Ho, J., dissenting from denial of rehearing en banc, 

joined by Jones, Smith, Elrod, and Duncan, JJ.). The Commission’s re-delegation of 

these enormous powers to USAC—a private company registered in Delaware and run 

by self-acknowledged representatives of industry interest groups—is without 

precedent. This private company has the power of a full-fledged sovereign: it can 

decide how much money to raise, force the collection of that money under penalty of 

law, and then decide precisely how to spend the money. The Commission, meanwhile, 

has essentially no power over this process, as the Ninth Circuit has held. Incomnet, 

463 F.3d at 1074. 

It is unclear what statutory authority the Commission relies upon for the 

power to delegate such important work to a private company. To the extent Congress 

permitted this, it “is delegation running riot.” A.L.A. Schechter Poultry Corp. v. 

United States, 295 U.S. 495, 553 (1935). Delegation to “private persons” is “legislative 

delegation in its most obnoxious form,” Carter v. Carter Coal Co., 298 U.S. 238, 311 
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(1936), because “it is not even delegation to an official or an official body, 

presumptively disinterested, but to private persons whose interests may be and often 

are adverse to the interests of others in the same business.” Id. In such cases, “there 

is not even a fig leaf of constitutional justification.” Dep’t of Transp. v. Ass’n of Am. 

R.Rs., 575 U.S. 43, 62 (2015) (Alito, J., concurring). “Private entities are not vested 

with ‘legislative Powers.’ Nor are they vested with the ‘executive Power,’ which 

belongs to the President.” Id. (citations omitted).  

Nor can the Commission claim that USAC is merely some advisor. USAC does 

not simply hold funds in the Universal Service Fund as the Commission’s agent. 

Incomnet, 463 F.3d at 1074 (citing 47 C.F.R. § 54.715(c)). The Commission exercises 

power over the fund only indirectly, essentially by overseeing USAC (not that the 

Commission ever actually does this). Id. The Commission has no ability to control the 

funds in the Universal Service Fund through direct seizure or discretionary spending. 

Id. USAC devises the figures that the Commission then ministerially uses to calculate 

the quarterly rate charged to carriers, and it does not appear that the Commission 

has ever rejected USAC’s proposals. 47 C.F.R. § 54.709(a). As the Fifth Circuit has 

long held, when an agency delegates a statutory duty, the agency may not “reflexively 

rubber stamp[]” action prepared by a private entity but instead must “independently 

perform its reviewing, analytical and judgmental function and participate actively 

and significantly in the preparation and drafting process.” Sierra Club v. Lynn, 502 

F.2d 43, 59 (5th Cir. 1974). If the Commission allows the Contribution Factor to 
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become effective through inaction, as it has always done in the past, it would violate 

this core requirement of constitutional oversight. 

Indeed, the Commission’s latent authority (apparently never exercised) to 

reject USAC’s proposals cannot cure the illegality of delegating such power to a 

private entity. “If all it reserves for itself is ‘the extreme remedy of totally terminating 

the [delegation agreement],’ an agency abdicates its ‘final reviewing authority.’” Fund 

for Animals v. Kempthorne, 538 F.3d 124, 133 (2d Cir. 2008) (citation omitted). Stated 

another way, it is of course true that “any agency can always claw back its delegated 

power by issuing a new rule. But that would render the nondelegation doctrine a dead 

letter” because an agency can always “claw back” the power it delegated to a private 

entity. Rettig, 993 F.3d at 416-17 (Ho, J., dissenting from denial of rehearing en banc, 

joined by Jones, Smith, Elrod, and Duncan, JJ.). USAC’s authority over the entire 

Universal Service Fund is therefore a far cry from cases where courts have allowed 

agencies to “employ private entities for ministerial or advisory roles,” as distinguished 

from the prohibited act of giving private entities “governmental power over others” 

like USAC undoubtedly possesses here. Pittston Co. v. United States, 368 F.3d 385, 

395 (4th Cir. 2004) (citing United States v. Frame, 885 F.2d 1119, 1129 (3d Cir. 1989)).  

For these reasons, if Congress permitted the Commission to re-delegate the 

powers to legislate by raising and spend revenues, or the power to impose and collect 

taxes, then Congress violated the private nondelegation doctrine for both legislation 

and taxation, contrary to Article I, sections 1 and 8 of the U.S. Constitution. 
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Alternatively, to the extent Congress did not permit the Commission to re-

delegate (or de facto re-delegate) such authority to USAC, the Commission has acted 

in excess of its statutory authority in doing so, and therefore USAC’s actions are all 

illegal and void. 

4. Appointments Clause 

Moreover, if USAC is determined to be some form of public entity (despite its 

private nature), its board directors have been unconstitutionally appointed. They 

would be officers of the United States, given their extensive powers and discretion. 

See Edmond v. United States, 520 U.S. 651, 661 (1997); Jennifer L. Mascott, Who Are 

“Officers of the United States?”, 70 STAN. L. REV. 443, 454 (2018) (“Officials likely 

falling within the original public meaning of ‘officer’ include, among others: (i) 

officials overseeing federal disaster relief preparations; (ii) tax collectors; (iii) officials 

authorizing federal benefits payments….”). All officers of the United States must be 

nominated by the President and confirmed by the Senate, except Congress can 

expressly authorize inferior officers to be appointed by “the President alone,” by “the 

Courts of Law,” or by “the Heads of Departments.” U.S. Const. art. II, § 2, cl. 2.  

To the extent Congress permitted the Commission Chair to appoint USAC 

board directors, Congress violated the Appointments Clause. The Chair is not the 

“President, a Court of Law, or a Head of Department”—indeed, only the “full 

Commission” is a Head of Department. Free Enter. Fund v. Pub. Co. Acct. Oversight 

Bd., 561 U.S. 477, 511-12 (2010). Accordingly, if USAC is a non-private entity, 

Congress could not authorize the Commission Chair alone to appoint USAC board 
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directors, who therefore are subject to the default rule of Presidential nomination and 

Senate confirmation. That did not happen. This means USAC directors’ appointments 

are invalid under the Appointments Clause, regardless of whether they are principal 

officers or inferior officers. And USAC’s actions are illegal and void. 

Alternatively, to the extent Congress did not statutorily permit the 

Commission Chair to appoint USAC board directors, the Commission has acted in 

excess of its statutory authority in doing so, meaning those directors are invalidly 

appointed, and USAC’s actions are illegal and void. 

5. Administrative Procedure And Federal Register Acts 

In a final insult to transparency and the democratic process, the Commission 

has not complied with the Administrative Procedure Act’s requirements for issuing 

binding legislative rules. The APA establishes the procedures federal administrative 

agencies use for “rule making,” defined as the process of “formulating, amending, or 

repealing a rule.” 5 U.S.C. § 551(5). “Rule,” in turn, is defined broadly to include 

“statement[s] of general or particular applicability and future effect” that are 

designed to “implement, interpret, or prescribe law or policy.” § 551(4). The Proposed 

Fourth Quarter 2021 Universal Service Contribution Factor is a rule (at least upon 

its becoming effective after 14 days) because it has future effect and general 

applicability—indeed, by its very terms, it has nearly “universal” applicability and 

involves billions of dollars in forced contributions.  

But the Commission has not followed the three-step procedure for notice-and-

comment rulemaking: (1) “the agency must issue a general notice of proposed rule 
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making, ordinarily by publication in the Federal Register”; (2) if “notice is required, 

the agency must give interested persons an opportunity to participate in the rule 

making through submission of written data, views, or arguments,” and the “agency 

must consider and respond to significant comments received during the period for 

public comment”; (3) “when the agency promulgates the final rule, it must include in 

the rule’s text a concise general statement of its basis and purpose.” Perez v. Mortg. 

Bankers Ass’n, 575 U.S. 92, 95-96 (2015) (internal quotation marks, brackets, and 

citations omitted).  

The Commission has performed none of these steps for the Proposed Fourth 

Quarter 2021 Universal Service Contribution Factor, nor did the Commission find 

that any limited exception applies. See 5 U.S.C. § 553(b)(A)-(B).  

First, there has been no Federal Register notice.  

Second, the Commission has not formally opened the process to public 

comment. Commenters are filing this particular Comment with the Commission 

despite the lack of any dedicated docket or invitation to do so. And the window for 

comments is an illegally short 14 days, which has prejudiced Commenters. In fact, 

the 14-day window was only 11 days here because the Proposed Factor was not 

publicly released until September 13, 2021, despite being dated September 10, 2021—

an inconsistency that the Proposed Factor never addresses or explains. Commenters 

have had to rush to finalize this Comment within that short period, including an 

expedited review from an expert economist. And presumably the Commission will not 
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respond to “significant comments” such as this one before the 14-day “deemed 

approved” period passes.  

Third, the Commission’s decision to establish such a shortened review process 

does not excuse the Commission from issuing a reasoned decision for its action, see, 

e.g., Wollschlager v. Fed. Deposit Ins. Corp., 992 F.3d 574, 580-81 (6th Cir. 2021) 

(Sutton, J.), although it presumably will not comply with this requirement, either, as 

the Commission has apparently never done so for prior quarterly reviews. Indeed, 

under S.E.C. v. Chenery Corp., 318 U.S. 80 (1943), the Commission can defend its 

action in court only on those grounds provided by the Commission itself in its 

administrative decision—which presumably will not exist here despite this 

Comment’s attempt to trigger the Commission into complying with the basic 

safeguards of the APA. The Commission has no one to blame but itself for any 

difficulty in responding to comments in such a short period, given that it established 

this entire process, including the 14-day window and the “deemed approved” 

provision. 

For all these reasons, the Commission has already violated the APA and will 

do so again if the Commission fails to reject the Proposed Fourth Quarter 2021 

Universal Service Contribution Factor.  

Relatedly, because the Commission did not publish its proposal in the Federal 

Register, the Commission would also violate the Federal Register Act if the 

Commission fails to reject the Proposed Factor. See 44 U.S.C. § 1505. And the 

Commission presumably will violate the Federal Register Act again by failing to 
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publish the Proposed Factor after the expiration of the 14-day “deemed approved” 

period (assuming the Commission did not issue its own order on the matter, which 

itself would then need to be published in the Federal Register). Id. 

* * * 

From start to finish, it seems every aspect of the Universal Service Fund is 

designed to be as obscure, unresponsive, and opaque as possible. Congress hides 

behind the Commission, which hides behind USAC operating through a silent 

“deemed approved” process, which then hides behind carriers passing along the levies 

to customers. Any customer who wishes to challenge this universal tax would not 

know where to start. The carrier? USAC? The Commission? Congress? Each would 

blame the other—precisely as is intended, to ensure that this scheme continues as 

long as possible without any kind of oversight. “Congress passes problems to the 

executive branch and then engages in finger-pointing for any problems that might 

result. The bureaucracy triumphs—while democracy suffers.” Rettig, 993 F.3d at 409 

(Ho, J., dissenting from denial of rehearing en banc, joined by Jones, Smith, Elrod, 

and Duncan, JJ.) (alterations and citations omitted). 

One struggles to find analogous exercises of unaccountable authority even in 

the reigns of the prerogative-wielding Stuart kings of the 17th century. But the label 

of these forced payments as “contributions” to the executive, 47 U.S.C. § 254(d), is 

reminiscent of the abusive history of English “benevolences,” where the King would 

demand “voluntary” payments from subjects under the euphemistic title of “loving 

contributions,” enforced by penalty of imprisonment. See “Benevolence,” 3 
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ENCYCLOPEDIA BRITANNICA 728 (1911), available at 

https://en.wikisource.org/wiki/Page%3AEB1911_-_Volume_03.djvu/748.  

If Congress believes these programs are worthy of funding, it should have to 

endure the public scrutiny and beneficial debate of raising money and proposing an 

appropriation for them. Congress cannot short-circuit the critical legislative process 

by allowing an independent agency (really, a private company registered in 

Delaware) to raise and spend however much money it wants, at consumers’ expense. 

The Universal Service Fund is a paradigmatic example of the runaway and 

unresponsive government that the Constitution was designed to prevent.  

If allowed to stand, Congress’s off-boarding of general revenue-raising to 

agencies (and the agencies’ subsequent off-boarding to private companies) would only 

encourage imitation. Billions or even trillions of dollars could be raised every year by 

agencies and private companies under penalty of law, limited only by their 

imaginations and utterly standardless congressional “guidelines.” Congress could 

even transfer its taxation authority entirely to agencies, who then transfer it entirely 

to private companies. It would be a politician’s dream: faux-balanced budgets with 

faux-low taxes, but with all social welfare programs still funded and flush with 

subsidies and waste. The people paying these taxes would have no recourse to change 

the system, which is ultimately run by a board of private individuals who can never 

be defeated at the ballot box—or are even appointed by someone who can. “By shifting 

responsibility to a less accountable branch, Congress protects itself from political 
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censure—and deprives the people of the say the framers intended them to have.” 

Tiger Lily, 5 F.4th at 675 (Thapar, J., concurring).  

IV. CONCLUSION 

In sum, there are numerous legal infirmities in the Universal Service Fund 

and its mechanisms, which the Commission should not countenance by allowing 

further collections via the Proposed Fourth Quarter 2021 Universal Service 

Contribution Factor. Specifically, and as noted throughout already, the collections 

under this proposal would be illegal for at least eight reasons: 

First, regardless of whether the revenues raised for the Universal Service Fund 

pursuant to 47 U.S.C. § 254 are considered “taxes,” Congress’s delegation to the 

Commission of the legislative authority to raise and spend nearly unlimited money 

violates Article I, section 1, of the U.S. Constitution under both the original 

understanding of constitutional separation of powers and also the more-recent 

prohibition on delegations that lack a sufficient “intelligible principle” to guide the 

Commission’s actions in defining “universal service” or in raising and spending 

revenue, especially given the Commission’s power to redefine the scope of universal 

service. See Gundy, 139 S. Ct. at 2133, 2141 (Gorsuch, J., dissenting, joined by 

Roberts, C.J., and Thomas, J.). 

Second, to the extent Congress permitted the Commission to re-delegate (or de 

facto re-delegate) to a private company the authority to raise and spend nearly 

unlimited money for Commission-defined “universal service,” Congress performed an 

unconstitutional delegation of Congress’s legislative power to a private entity in 

contravention of the United States Constitution, Article I, section 1. See also 
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Whitman, 531 U.S. at 473 (“The idea that an agency can cure an unconstitutionally 

standardless delegation of power by declining to exercise some of that power seems 

to us internally contradictory.”).  

Third, the revenues raised for the Universal Service Fund pursuant to 47 

U.S.C. § 254 are not just revenue but in fact are taxes and therefore Congress’s 

delegation to the Commission of authority to raise and spend nearly unlimited taxes 

for Commission-defined “universal service” violates Article I, section 8, of the U.S. 

Constitution, which gives Congress the sole “power to lay and collect taxes.” U.S. 

Const. art. I, § 8. Even if Congress is permitted to delegate its taxing authority, it 

should be allowed to do so only pursuant to a detailed delegation that contains 

formulas or limits on the rate or total revenue that can be collected, Gundy, 139 S. 

Ct. at 2133, 2136, 2144 (Gorsuch, J., dissenting, joined by Roberts, C.J., and Thomas, 

J.)—which Congress did not do here. 

Fourth, to the extent Congress permitted the Commission to re-delegate (or de 

facto re-delegate) to a private company the authority to raise and spend nearly 

unlimited taxes for Commission-defined “universal service,” Congress performed an 

unconstitutional delegation, to a private entity, of Congress’s authority to raise taxes, 

in violation of Article I, section 8, of the U.S. Constitution, which gives Congress the 

sole “power to lay and collect taxes.” U.S. Const. art. I, § 8. 

Fifth, to the extent Congress did not to permit the Commission to delegate to 

a private company the authority to raise and spend nearly unlimited money for 

Commission-defined “universal service,” the Commission’s subsequent re-delegation 
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to USAC is beyond the Commission’s lawful statutory authority, regardless of 

whether the charges are deemed to be “taxes.” See also Whitman, 531 U.S. at 473.  

Sixth, if USAC is determined not to be a private entity, and to the extent 

Congress permitted the Commission Chair to appoint USAC board directors, 

Congress violated the Appointments Clause. The Chair is not a “Head[] of 

Department[]”—only the “full Commission” is. Free Enter. Fund, 561 U.S. at 511-12. 

The illegally constituted USAC effectively establishes the Proposed Fourth Quarter 

2021 Universal Service Contribution Factor. 47 C.F.R. § 54.709(a). 

Seventh, to the extent Congress did not statutorily permit the Commission 

Chair to appoint USAC board directors, the Commission has acted in excess of its 

statutory authority in doing so. 

Eighth, the Proposed Quarterly Universal Service Contribution factor is a 

binding legislative rule, but the Commission has not complied with the APA’s 

requirements for rulemaking (such as a meaningful notice-and-comment period and 

a proper explanation of the agency’s decision), nor with the Federal Register Act’s 

requirements for publication. Perez, 575 U.S. at 95-96; 44 U.S.C. § 1505. 

* * * 

 The Commission should reject the Proposed Fourth Quarter 2021 Universal 

Contribution Factor and instead enter a factor of 0.000 (0%). The Commission should 

do the same for all future proposed Universal Service contribution factors due to the 

illegality of this entire scheme and process. 
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EXPERT REPORT OF DR. GEORGE S. FORD 

 

Professional Qualifications & Experience 

My name is George S. Ford.  I am the President of Applied Economic Studies—an economic 
consulting firm.  I hold a Ph.D. in Economics from Auburn University.  After receiving a Ph.D. in 
Economics in 1994, I have worked as a professional economist in government, industry, the non-
profit sector, and as a private consultant.  In 1994, I became an economist in the Competition 
Division of the Federal Communications Commission, an organization located in the General 
Counsel’s Office that provided legal and economic analysis to the many bureaus of the 
Commission.  My work at the Commission covered a wide range of topics from multichannel 
video services, broadcasting policies, wireline and wireless telecommunications services, 
international policy, radio interference standards, and general financial, statistical, and 
econometric analysis.  After my government tenure, I became an economist at MCI 
Communications, a large provider of local and long-distance telecommunications services to 
households and businesses, where my work focused on telecommunications regulation and 
policy at both the federal and state levels.  I also conducted analysis of entry into new markets 
and merger and acquisition activity.  In April 2000, I became the Chief Economist of Z-Tel 
Communications in Tampa, Florida, a small competitive telephone company.  At Z-Tel, I 
performed regulatory and business analysis, overseeing a team that ensured the company’s 
compliance with regulatory requirements and cost management.  I also participated in the 
development of financial models for business plans and investments and represented the 
company as an expert in proceedings before state regulatory commissions and at the Federal 
Communications Commission.   In the summer of 2004, I founded Applied Economic Studies, a 
private consulting firm.   

I am also the Chief Economist of the Phoenix Center for Advanced Legal & Economic Policy 
Studies, a Washington, D.C. based 501(c)(3) research organization that specializes in the legal and 
economic analysis of public policy issues involving the communications, technology, and 
infrastructure industries.  The Phoenix Center does not do consulting work, and the views 
expressed in this testimony do not represent the views of the Phoenix Center or its staff.  For 
several years I served as an Adjunct Professor at Samford University where I taught Economics 
to graduate students.   

My areas of specialty are the application of microeconomics and econometrics to industry and 
public policy with particular emphasis on the telecommunications industry.  Over the years I 
have written many papers on a variety of topics, publishing over eighty papers in economic and 
law journals including the Antitrust Bulletin, the Journal of Law & Economics, Energy Economics, 
Telecommunications Policy, the Journals of Gerontology, Empirical Economics, the Journal of Business, 
the Journal of Regulatory Economics, the Southern Economic Journal, the Quarterly Review of Economics 
and Finance, the Journal of Public Choice and Finance, Communications in Statistics, the Yale Journal on 
Regulation, the Federal Communications Law Journal, and many others.  My work has been cited in 
nearly 1,900 articles (according to Google Scholar).  I have also published book chapters on 
telecommunications policy and financial econometrics.  My curriculum vitae is attached. 
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Assignment 

I was retained as an expert by Boyden Gray & Associates to provide my expert opinion as an 
economist on the question of whether levies on telecommunications providers by the Federal 
Communications Commission (FCC) for purposes of its Universal Service Fund Programs 
possess the characteristics of a “fee,” or a “tax.”  

Summary of Opinions 

In both law and economics, the difference between a “tax” and a “fee” goes to the question of 
whether the payer or the public benefits most from the levies.  A “fee” bestows benefits on the 
payer not shared by other members of the public.  A fee is paid for a business license or a passport.  
Contrariwise, a “tax” defrays the costs of programs that benefit the public, and the payer may 
receive no benefit at all.   Today, the FCC uses the USF Program to subsidize schools to “promote 
digital learning,” to subsidize rural health care providers “to improve the quality of health care,” 
and subsidizes individuals and corporations to promote “economic growth” and “jobs.”  These 
are public benefits that offer no special benefit to the telecommunications providers whose 
revenues support such expenditures.  It is my opinion, therefore and at the present time, that the 
collection of levies from telecommunications providers for some if not all USF Programs possess 
the characteristics of a “tax” rather than a “fee.”   

Background:  The USF Programs 

The Universal Service Fund Program (USF), authorized by Section 254 of the Telecommunications 
Act of 1996, directs the Federal Communications Commission (FCC) to implement policies that 
ensure that all regions of the Nation have access to advanced telecommunications and 
information services at just, reasonable, and affordable rates.1  Congress provided the 
Commission wide discretion to determine both how to collect and spend the dollars necessary to 
support the program.    

The USF Program existed prior to the Telecommunications Act of 1996.  The program was then 
limited to subsidizing the deployment and maintenance of voice-grade services in high-cost rural 
areas and stimulating adoption by low-income Americans through subsidized, discounted 
services. The revenues required to support the subsidies were collected in a complex regulatory 
scheme including many implicit cross subsidies among telecommunications providers and their 
customers.  After the passage of the Telecommunications Act of 1996, the FCC modernized the 
USF Program in several ways.  First, at the direction of the 1996 Act, the Commission established 
two new subsidy programs: (1) the Schools & Libraries Program (or the E-Rate Program), which 
provided financial support to obtain discounted telecommunications and Internet services for 
schools and libraries; and (2) the Rural Healthcare Program, which provided financial support to 
rural health providers for telecommunications and Internet services.  Second, in 2011, the 
Commission extended USF subsidy support to Internet services (or “broadband service”) to those 
USF programs previously limited to voice-grade services.2  These reforms, among other factors, 

 
1  Prior to the 1996 Telecommunications Act, “universal service” was funded through a complex system of cross-
subsidies among service providers.  In the 1996 Act, Congress replaced the regulatory cross-subsidies with direct 
subsidies.  The universal service program is administered for the FCC by the Universal Service Administrative 
Company (or USAC), a not-for-profit corporation (http://www.usac.org/). 
2  Recipients of these subsidy dollars must also provide voice-grade services.   

http://www.usac.org/
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expanded the size of the USF Program as the FCC began pursuing broad, social goals beyond 
increasing telephone subscriptions.  Between 1995 and 2005, the budget of the USF Program 
increased from $1.37 billion to $8.4 billion in 2019 dollars.3   

In 2019, the USF Program redistributed $8.35 billion in subsidy dollars across four programs:4   

(1) the High-Cost Program provides subsidies to providers serving high-cost, mostly rural 
areas;  

(2) the Lifeline Program provides subsidies to providers offering monthly discounts to 
qualifying low-income consumers for voice and broadband services;  

(3) the Schools and Libraries Program provides subsidies to eligible schools and libraries for 
telecommunications and Internet services; and  

(4) the Rural Health Care Program that provides subsidies rural healthcare providers for 
providing telecommunications and Internet services.5   

Funding levels for each program are summarized in Table 1.  The largest program is the High-
Cost Fund accounting for 61.6% of funding dollars with Schools & Libraries Program in second 
at 23.6% of funding.   

Table 1.  USF Funding by Program (2019) 

Program Funding (‘000) Share 

High-Cost $5,146,679 61.6% 
Schools & Libraries $1,968,776 23.6% 
Lifeline/Linkup $982,005 11.8% 
Rural Healthcare $251,516 3.0% 

Total $8,348,976 100% 

* Source: Table 1.9.  Numbers may not sum due to rounding. 

   

Where do these billions in subsidies come from?  The revenues required to support these four 
subsidy programs are collected using an ad valorem assessment (the “contribution factor”) on 
the interstate and international revenues of nearly all telecommunications providers.  In 2019, 
retail interstate and international revenues (the contribution base) equaled 9.2% of total industry 
revenues.6  Providers are neither required nor prohibited from passing these costs onto their 
customers, though collections from consumers may not exceed the provider’s contributions.  
Most providers directly pass these costs through to consumers as a line-item on their bills.  In 
many respects, the providers serve as a collection agent of the government, in the same way a 
retail store collects sales taxes for state and local governments.7   

 
3  Universal Service Monitoring Reports, Federal-State Joint Board on Universal Service (1996, 2020), (available at: 
https://www.fcc.gov/general/federal-state-joint-board-monitoring-reports).  Nominal values are $1.4 billion and $6.5 
billion.  The Gross Domestic Product deflator is used for the conversion: 
https://fred.stlouisfed.org/series/USAGDPDEFAISMEI.   
4  Is some years, the subsidy levels approached $10 billion.  Universal Service Monitoring Report, Federal-State 
Joint Board on Universal Service (Sept. 2020), at Table 1.2 (available at: 
https://docs.fcc.gov/public/attachments/DOC-369262A1.pdf). 
5  For a description of the programs, see https://www.fcc.gov/general/universal-service.  
6  Universal Service Monitoring Report (2020), supra n. 3, at Tables 1.1 and 1.2. 
7  Passing the contributions through to consumers as a line-item (or in the form of higher prices) does not imply 
that providers are unharmed by the levies.  Higher levies increase costs, reduce quantity demanded, and thus reduce 

https://fred.stlouisfed.org/series/USAGDPDEFAISMEI
https://docs.fcc.gov/public/attachments/DOC-369262A1.pdf
https://www.fcc.gov/general/universal-service
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With the rapid growth of Internet-based communications, the contribution base of voice-grade 
interstate and international service revenues materially declined but USF obligations rose.  
Between 2001 and 2019, the contribution base for the USF Program (interstate and international 
revenues) declined by 40% while the USF subsidies rose by 83%.  Consequently, the contribution 
factor (the ad valorem levy) increased sharply.  In 2001, the contribution factor averaged 6.8% 
while in 2021 the average assessment averaged 31.5%, a near five-fold increase.8  The high 
assessment rate has furthered the decline in the contribution base by reducing demand for 
interstate and international voice services and incentivizing consumers and providers to find 
alternative modes of communication not subject to the levies.  The declining contribution base, 
rising contribution factor, and high subsidy levels of the USF Program have led many analysts 
and policymakers to worry about the sustainability of the current program.9   

Distinguishing a Tax from a Fee 

Among other reasons, the increasing burden on the interstate and international voice services and 
the expanding scope of the USF Program have led to questions about whether the USF Program’s 
levies constitute a “fee” or a “tax.”  In legal matters, it is often important to distinguish between 
different kinds of government levies, mainly because taxation is a legislative function.10 In 
distinguishing between a “fee” and “tax,” whether a legislature or government agency labels a 
particular levy a “fee” or a “tax” is largely immaterial.11  Rather, it is the characteristics of the levy 
that determines its nature, and those characteristics may change over time when a government 
agency lacks clear legislative guidance, oversight, or constraint.   

Definitions of “tax” and “fee” are common between law and economics.  A tax, as defined by 
Pflen in the classic Introduction to Public Finance, is a compulsory contribution of wealth levied 
upon persons or corporations “to defray the expenses incurred in conferring a common benefit 
upon the residents of the State.  A tax is justified, but not necessarily measured, by the common 
benefit conferred.”12  Similarly, Seligman defines a tax as a “compulsory contribution from a 
person to the government to defray the expenses incurred in the common interest of all.”13  Dalton 
defines a “tax” as “a compulsory contribution imposed by the public authority, irrespective of 
the exact amount of service rendered to the taxpayer in return.”14  A tax, therefore, is a 

 
profits.  Also, if the ad valorem levy leads providers to lower service prices (excluding the levy), the providers will 
bear some of the burden of the levies.  But empirical evidence indicates that telecommunications consumers are price 
insensitive, implying the consumer will bear the bulk of the levies through higher gross prices (net prices plus the levy).  
Also, as time progresses and consumers and providers divert traffic away from the contribution base, what is left is 
consumers with few options and thus very inelastic demands.  On tax incidence, see, e.g., C.R. McConnell, S.L. Brue, 
and S.M. Flynn, ECONOMICS: PRINCIPLES, PROBLEMS, AND POLICIES (2015), at pp. 416-423.  
8  Data available at: https://www.fcc.gov/general/contribution-factor-quarterly-filings-universal-service-
fund-usf-management-support.    
9  See, e.g., C.D. Jarrett, Nearing a Tipping Point on USF Contribution Reform? 11 NATIONAL LAW REVIEW (Feb. 19, 
2021) (available at: https://www.natlawreview.com/article/nearing-tipping-point-usf-contribution-reform).  
10  See, e.g., J. Henchman, How Is the Money Used? Federal and State Cases Distinguishing Taxes and Fees, National 
Tax Foundation, Background Paper No. 63 (2013) (available at: 
https://files.taxfoundation.org/20190103161206/TaxesandFeesBook.pdf).   
11  Henchman, id.; Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 544 (2012) (“Congress cannot change whether 
an exaction is a tax or a penalty for constitutional purposes simply by describing it as one or the other.”).    
12  C.C. Pflen, INTRODUCTION TO PUBLIC FINANCE (1891), at p. 87. 
13  M.M.J. Kennedy, PUBLIC FINANCE (2012), at p. 34.  
14  Id. 

https://www.fcc.gov/general/contribution-factor-quarterly-filings-universal-service-fund-usf-management-support
https://www.fcc.gov/general/contribution-factor-quarterly-filings-universal-service-fund-usf-management-support
https://www.natlawreview.com/article/nearing-tipping-point-usf-contribution-reform
https://files.taxfoundation.org/20190103161206/TaxesandFeesBook.pdf
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compulsory contribution to the state for services rendered by the state for the general benefit of 
its people.15  That is, taxes benefit the public, not necessarily the taxpayer.   

In contrast, a fee, is a payment to the government by an entity seeking a beneficial service from 
the government.  Pflen states a fee “has a different justification from a tax.  A fee never exceeds 
the cost of the special service rendered [and] confirms a special benefit” on the payer.16  Seligman 
defines a fee as a “payment to defray the cost of each recurring service undertaken by the 
government primarily in the public interest, but conferring a measurable special advantage on 
the fee payer.”17  Or, a “fee” is “only paid by those persons who enjoy the special benefit of the 
services rendered by the state.”18  For instance, the “Application Fee” for a U.S. passport is $110 
and applicants may pay an “Expedite Fee” of $60.19  Revenue from these fees offset the cost of 
processing a passport (at least, in part), the benefits of which are “not shared by other members 
of society.”  

From the economic perspective, the distinction between a “tax” and a “fee” turns on whether the 
benefits supported by levies flow to the payer (a fee), or to the public (a tax).  The same distinction 
appears in the law.  For instance, in National Cable Television Association v. U.S. (1974), the Supreme 
Court observed, “A fee . . . is incident to a voluntary act, e. g., a request that a public agency 
permit an applicant to practice law or medicine or construct a house or run a broadcast station. 
The public agency performing those services normally may exact a fee for a grant which, 
presumably, bestows a benefit on the applicant, not shared by other members of society.”20  
Similarly, in Skinner v. Mid-Am. Pipeline Co. (1989), the Court observes that a levy may be more 
like a “tax” than a “fee” when “some of the administrative costs at issue inure[] to the benefit of 
the public, rather than directly to the benefit of those parties.”21  A “fee” benefits the payer and 
not the public.   

There are two conditions, therefore, that permit one to distinguish between a tax and a fee.  First, 
to qualify as a “fee,” the payer of the levy must be the primary, if not the exclusive, beneficiary of 
the services justifying the levy.  The more the benefits of the government expenditures advantage 
the public, the less the levy has the character of a fee.  Second, an economists would characterize 
a “fee” by saying that, on average at least, there should be a positive increasing relationship (or a 
“monotonic” relationship) between payer liability and the benefits the payer expects from the 
program(s) the fee is designed to support.  A “tax” does not have this property; a tax has no 
particular relationship between payer liability and the benefits the payer expects from that 
liability.  For example, tax dollars used to fund food stamps levy taxes on higher income 
Americans that do not qualify for food stamps to the benefit of lower-income Americans that 
often pay no income tax at all.   

 
15  Types of Taxes, economicconcepts.com (last viewed Sept. 22, 2021). 
16  Pflen, supra n. 12, at p. 88. 
17  Kennedy, supra n. 13. 
18  Types of Taxes, supra n. 15. 
19  https://travel.state.gov/content/dam/passports/forms-
fees/Passport%20Fees%20Chart_TSG_JAN2021.pdf.  
20  National Cable Television Association v. U.S., 415 U.S. 336, 340-41 (1974). 
21  Skinner v. Mid-Am. Pipeline Co., 490 U.S. 212, 214 (1989). 

https://travel.state.gov/content/dam/passports/forms-fees/Passport%20Fees%20Chart_TSG_JAN2021.pdf
https://travel.state.gov/content/dam/passports/forms-fees/Passport%20Fees%20Chart_TSG_JAN2021.pdf
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Do USF Liabilities Possess the Characteristics of Taxes, or of Fees? 

Given the above, whether the levies on telecommunications providers constitute a “fee” or a 
“tax,” or at least lean one way or the other, depends on the distribution of liabilities and benefits.  
Who pays and who benefits?  If the benefits largely accrue to the public at large rather than to the 
telecommunications providers or the specific telecommunications services funding the program, 
then USF liabilities have the properties of tax.   

Telecommunications providers are the immediate payers in the USF Program.  Their liabilities 
are equal to the contribution factor (now about 30%) multiplied by telecommunications 
providers’ revenues obtained only from the sale of interstate and international 
telecommunications services.22  At present, the liabilities are just over $8 billion dollars.  For these 
liabilities to have the character of a fee, then almost all the benefits of the $8 billion in expenditures 
must accrue to the payers.  Also, the relationship between the liability and the benefits must be 
monotonically positive.  If these conditions do not apply, then the USF liabilities have the 
characteristics of a tax. 

There are two possible channels from which telecommunications providers—the parties 
immediately liable for the subsidy funds—may benefit from their liabilities.  First, there is the 
issue of network effects.  That is, a network is more valuable as more consumers are connected to 
it, so expanding the size of the Public Switched Telephone Network (PSTN) arguably benefits 
providers and their customers.  Today, network effects are likely to be small if not zero.  Second, 
providers making contributions to the program may benefit directly by receiving payments from 
the one or more of the four USF programs.   

Aside from telecommunications providers, there may be benefits that flow to third parties —
schools and libraries, rural health care providers, employers, job seekers—and such benefits to 
the public give the levies the character of a tax.  Moreover, since liability adheres only to interstate 
and international revenues, and the mix of such revenues vary by provider, there may be third-
party benefits even among telecommunications providers.  Some providers receiving direct 
payments from the program pay little to nothing into the system, so that liabilities and benefits 
may not be monotonically related.   

Network Effects 

A larger communications network is sometimes (but not always) more valuable than a smaller 
one.  These network effects (or network externalities), to the extent they exist, are subject to 
diminishing marginal returns.  A small increase in subscribers to a small network has a larger 
network effect than does a small increase in subscribers to a network that is nearly universally 
adopted.  While network effects may have been important at the turn of 20th century when 
telecommunications networks were not always interconnected, for several reasons the presence 

 
22  Larger providers typically face large liabilities. In 2019, the largest ten payers accounted for 78% of USF 
liabilities and 76% of total telecommunications revenues.  Universal Service Monitoring Report (2020), supra n. 3, Tables 
1.3 and 1.7. 
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of sizable network effects today is questionable, especially for the voice-grade services that fund 
the USF Program.23   

The presence or magnitude of network effects is an empirical question.  The FCC has made no 
attempt to quantify the presence or magnitude of network effects as a benefit to 
telecommunications providers, and there are reasons to suspect the size of such effects is now 
small.  Academic research suggests that the USF Programs have done little, if anything, to 
increase the adoption of telecommunications services beyond the market outcome.24  Also, given 
the high adoption rates absent such programs, the network effects created by such programs are 
likely absent or small.25   

Also, the liabilities to the USF Program need not bear a direct relation to a network effect.  Say, 
for instance, a customer of a telecommunications provider makes one more interstate call, thereby 
increasing the liability of the provider.  The caller and the called are both on the network, so there 
is no network effect from expanded adoption but there is an increase in liability.   

Furthermore, today about 97% of American adults (about 258.3 million persons) have a cellphone, 
which permits nearly everyone to be contacted over the PSTN.26  There are about 6.2 million 
Lifeline accounts and almost all are mobile wireless accounts.  Thus, about 95% of Americans 
have a cellphone absent any subsidy, assuming Lifeline subscribers would not have service 
absent the program.27    With near universal adoption absent USF support, network effects are 
presumably very small or possibly zero.  With a near universal adoption of mobile services, 
neither the High-Cost Fund nor the Lifeline Program can be said to produce meaningful network 
effects.  As far as I am aware, there is no claim that the Schools & Libraries Fund or the Rural 
Healthcare Fund produce network effects for the telecommunications providers. 

Receipt of Subsidies 

Given the confidentiality of USF liabilities, it not possible to directly evaluate the relationship 
between liability and USF support for individual providers. Assuming that interstate and 

 
23  G. Woroch, Local Network Competition, in HANDBOOK OF TELECOMMUNICATIONS ECONOMICS (eds. M. Cave, S. 
Majundar, and I. Vogelsang) (2012); M.K. Kellog, J. Thorne, and P.W. Huber, FEDERAL TELECOMMUNICATIONS LAW 
(1992). 
24  D.L. Kaserman, J.W. Mayo, and J.E. Flynn, Cross-Subsidization in Telecommunications:  Beyond the Universal 
Service Fairytale, 2 JOURNAL OF REGULATORY ECONOMICS 231-249 (1990); J. Hausman, T. Tardiff, and A. Belinfante, The 
Effects of the Breakup of AT&T on Telephone Penetration in the United States, 83 AMERICAN ECONOMIC REVIEW 178-184 (1993); 
C. Garbacz and H.G. Thompson, Jr., Assessing the Impact of FCC Lifeline and Link-Up Programs on Telephone Penetration, 
11 JOURNAL OF REGULATORY ECONOMICS 67-78 (1997).   
25  A.H. Barnett and D.L. Kaserman, The Simple Welfare Economics of Network Externalities and the Uneasy Case for 
Subscribership Subsidies, 13 JOURNAL OF REGULATORY ECONOMICS 245-524 (2998).  
26  Mobile penetration is from Pew Research (https://www.pewresearch.org/internet/fact-sheet/mobile/);  
Adult population from the U.S. Census Bureau (https://www.census.gov/library/stories/2021/08/united-states-
adult-population-grew-faster-than-nations-total-population-from-2010-to-
2020.html#:~:text=In%202020%2C%20the%20U.S.%20Census,from%20234.6%20million%20in%202010).    
27  Lifeline Subscribers is from Universal Service Administrative Company (USAC) 
(https://www.usac.org/lifeline/resources/program-data/#Participation).  The FCC’s Mobility Fund subsidizes 
mobile wireless network deployment in rural areas but only small distributions have been made to date.  More 
meaningful distributions are planned for Phase II of the program.  See, e.g., FCC Should Improve the Accountability and 
Transparency of High-Cost Program Funding, Government Accountability Office, GAO-14-587 (July 2014) (available at: 
https://www.gao.gov/assets/gao-14-587.pdf).  

https://www.pewresearch.org/internet/fact-sheet/mobile/
https://www.census.gov/library/stories/2021/08/united-states-adult-population-grew-faster-than-nations-total-population-from-2010-to-2020.html#:~:text=In%202020%2C%20the%20U.S.%20Census,from%20234.6%20million%20in%202010
https://www.census.gov/library/stories/2021/08/united-states-adult-population-grew-faster-than-nations-total-population-from-2010-to-2020.html#:~:text=In%202020%2C%20the%20U.S.%20Census,from%20234.6%20million%20in%202010
https://www.census.gov/library/stories/2021/08/united-states-adult-population-grew-faster-than-nations-total-population-from-2010-to-2020.html#:~:text=In%202020%2C%20the%20U.S.%20Census,from%20234.6%20million%20in%202010
https://www.usac.org/lifeline/resources/program-data/#Participation
https://www.gao.gov/assets/gao-14-587.pdf
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international revenues are correlated with total revenues, it becomes possible to say something 
about the relationship between liability and benefits.  In Table 2, the total revenues and High-
Cost support received by several providers is summarized.28  The list includes companies with 
public financial data; many recipients of High-Cost funding are cooperatives or privately-held 
small companies that do not report formal financial results.   

Table 2.  Examples of Liability and High-Cost Support 

Company Total Revenues High-Cost Support Support/Revenues 

AT&T 181,193,000,000 548,000,000 0.30% 
Verizon 131,868,000,000 72,000,000 0.05% 
CenturyLink 22,401,000,000 516,000,000 2.30% 
Frontier 8,107,000,000 339,000,000 4.18% 
TDS 5,176,000,000 211,000,000 4.08% 
Consolidated Comm. 1,336,542,000 60,000,000 4.49% 
LICT Corp. 117,958,000 36,000,000 30.5% 

    
For the nation’s largest providers of telecommunications services, AT&T and Verizon, the High-
Cost support is a trivially small share of revenues—about 0.3% for AT&T and 0.05% for Verizon.  
For smaller providers that serve more rural markets, the share of High-Cost support to revenues 
is much higher.  Setting aside network effects, the companies that contribute large sums to the 
program receive few benefits, and companies that contribute little to the fund receive large 
benefits.  In terms of direct benefits, there is no monotonic relationship between liabilities and 
subsidy receipts. 

The subsidization of broadband service introduces third-party benefits in the subsidy scheme.  
Revenues from broadband services are not subject to the USF levy.  Only retail interstate and 
international services are in the contribution base.  Consequently, a service that provides no 
financial support to the USF Program is a beneficiary of the subsidy program.  Since the revenue 
sources of providers vary, often substantially, the discrepancy between the source of subsidy 
dollars and the recipients of subsidy dollars gives the USF levies the character of taxes.  
Broadband service is a “third party” beneficiary to levies placed on voice-grade service.  

Making matters worse, the funding of broadband services creates additional substitutes for the 
voice-grade services that support the USF Program, reducing the demand for interstate and 
international calling. Providers with relatively high shares of interstate and international 
revenues are subject to liabilities the proceeds of which are used to harm their interstate and 
international businesses.  Those liable for USF contributions are harmed by the program.  Like 
taxation, liabilities may be spent in ways that harm the taxpayer.   

Third Party Beneficiaries 

When the FCC modernized the USF Program after the Telecommunications Act of 1996, the 
Commission largely abandoned the notion that it was telecommunications providers that benefit 
from the programs’ subsidies.  Today, USF spending represents a galaxy of policy concerns with 

 
28  Universal Service Monitoring Report (2020), supra n. 3, at Table 3.7.  Revenues from Yahoo Finance or company 
Annual Reports. 
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no obvious connection to carrier liabilities so that a large portion of the benefits of USF payments 
go to third parties.   

Take, for instance, the Schools & Libraries Fund and the Rural Healthcare Fund. The FCC’s stated 
goal of the Schools & Libraries Fund is “to support digital learning in schools and robust 
connectivity for all libraries.”29  The FCC’s stated goal of the Rural Healthcare Fund is “to improve 
the quality of health care available to patients in rural communities.”30  These are broad social 
goals that benefit the public, not the telecommunications providers that support the program by 
paying levies.  For these programs, there is no linkage between liabilities and benefits; the benefits 
are for the public at large.  This inclusive perspective is not limited to these programs.  The 
Commission’s stated goal of the USF Program broadly is to promote “economic growth, jobs and 
opportunities.”31   Such concerns are not benefits to telecommunications providers but to the 
public at large.   

Conclusion 

From the economic perspective, it seems clear that the contributions to the USF Program, and 
especially for certain of its components, possess the characteristics of a “tax” rather than a “fee.”  
Today, USF spending represents a galaxy of policy concerns with no obvious connection to 
providers’ liabilities.  In distributing the program’s funds, the FCC aims “to support digital 
learning,” “to improve the quality of health care,” to promote “economic growth” and “jobs,” 
and to provide “educational, employment, civic, social, and other benefits.”  Such broad goals are 
beyond the scope of a fee-based system as the benefits accrue to the public at large and not those 
responsible for funding the program.  The primary benefit of USF Programs that may accrue to 
telecommunications providers is from the network effects of a more connected society, but such 
effects, if any, are likely to be small in modern times as consumers are able to communicate across 
a variety of broadly-deployed and widely-adopted communications modalities.  Whether in 
whole or in part, the modern USF Program is social policy, the benefits of which largely serve the 
public and not the telecommunications providers that immediately pay for the scheme.  

  

 
29  Summary of the E-Rate Modernization Order, Federal Communications Commission (2014) (available at: 
https://www.fcc.gov/general/summary-e-rate-modernization-
order#:~:text=The%20Order%20adopts%20three%20goals,making%20the%20E%2Drate%20application).  
30  Rural Health Care Program, Federal Communications Commission (undated) (available at: 
https://www.fcc.gov/general/rural-health-care-program).  
31  In the Matter of Universal Service Contribution Methodology; A National Broadband Plan For Our Future, Federal 
Communications Commission, WC Docket No. 06-122, FCC 12-46 (Rel. April 30, 2012), at ¶ 1. 

https://www.fcc.gov/general/summary-e-rate-modernization-order#:~:text=The%20Order%20adopts%20three%20goals,making%20the%20E%2Drate%20application
https://www.fcc.gov/general/summary-e-rate-modernization-order#:~:text=The%20Order%20adopts%20three%20goals,making%20the%20E%2Drate%20application
https://www.fcc.gov/general/rural-health-care-program
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I declare under penalty of perjury that the foregoing testimony is true and correct. 

 

September 23, 2021   

Date  George S. Ford 
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