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GLOSSARY 

Automobile ......................................... Any 4-wheeled vehicle that is propelled by fuel, or 
by alternative fuel, manufactured primarily for use 
on public streets, roads, and highways and rated at 
less than 10,000 pounds gross vehicle weight, with 
the exceptions noted in 49 C.F.R. 523.3(a) 

 
CAFE  .................................................. The automobile manufacturer corporate average 

fuel economy program required by Chapter 329 of 
Title 49 of the U.S. Code 

 
NHTSA ............................................... The National Highway Traffic and Safety 

Administration 
 
SONAR .............................................. Statement of Need and Reasonableness 
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INTRODUCTION & EXECUTIVE SUMMARY 

Established in 1988, the Clean Fuels Development Coalition is a non-profit 
organization supporting policies and programs to advance clean-fuel policies that 
improve air quality, create domestic jobs, and increase energy independence. The 
Coalition works with a wide range of fuel producers, automobile manufacturers, and 
agricultural organizations. Clean Fuels Development Coalition appreciates the 
opportunity to comment on this proposed rule.   

The Clean Fuels Development Coalition opposes Minnesota’s proposed adoption 
of California’s “zero-emissions vehicle” quota. The zero-emissions vehicle quota is not 
needed or reasonable for Minnesota. While the objective of addressing climate change 
is laudable, the mandate is prohibited by federal fuel economy law. It does not advance 
clean air. It does not reduce carbon emissions. It is costly. It hurts the poor. And it 
unconstitutionally vests huge discretion in unaccountable and distant California 
bureaucrats. 

The Minnesota Pollution Control Agency’s assertions to the contrary misread 
federal and state law and are based on a technical analysis that contains unrealistic 
assumptions. The technical flaws and unrealistic assumptions in the Agency’s analysis 
requiring correction include the following: 

1. Failure to account for “carbon leakage.” The Agency’s assertion of climate benefits 
from the carbon dioxide standards fails to account for the behavior of automobile 
manufacturers in other states. Automobile manufacturers must meet the same national 
fleet-average carbon dioxide standard, regardless of what Minnesota does. Because 
reducing carbon emissions is expensive, when one state adopts more stringent 
standards, automobile manufacturers compensate by shipping less fuel-efficient car 
fleets to other states. In other words, for every fuel-efficient car sold in Minnesota to 
comply with the standards, there will be an equal and opposite gas guzzler sold in 
another state.  

This phenomenon, known as “carbon leakage,” has been shown in modeling studies 
to wipe out all or most in-state carbon reductions from the adoption of California’s 
carbon dioxide standards. In short, due to leakage, the proposed state carbon dioxide 
standards have no quantifiable climate benefits at all. They impose net costs on society 
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for no gain.  

The Agency’s failure to account for carbon leakage is odd, because the Agency 
accounts for carbon leakage from the zero-emissions vehicle standard, discounting any 
tailpipe carbon benefits down to zero. The Agency should do the same for the carbon 
dioxide standards, or it should explain why, contrary to economic logic and all modeling 
studies, the proposed carbon dioxide standard will not be offset by automobile 
manufacturers in other states. 

2. Failure to account for the rebound effect. When driving costs less, drivers drive more. 
And by the same logic, studies show that when a state mandates more fuel-efficient 
cars, drivers drive more. This effect, known as the rebound effect, has been well-
documented in the empirical literature. It is important to the analysis because it 
undermines the asserted goal of reducing pollution. The more drivers drive, the more 
carbon and air pollution they cause. The rebound effect also decreases safety, as 
increases in vehicle-miles traveled lead to more traffic fatalities. 

The Agency’s analysis unreasonably assumes no rebound effect. Instead, it assumes 
the same number of vehicle-miles traveled in both the reference and the proposed rule 
scenarios. In other words, contrary to economic logic and empirical studies, the 
Agency’s analysis assumes drivers will not drive more if it is cheaper. This unrealistic 
assumption should be corrected. Once appropriately considered, the rebound effect 
undermines the Agency’s case for the need and reasonableness of the proposed rule. 

3. Failure to account for delayed fleet turnover. As with the rebound effect, it does not take 
an expert to know that if new cars cost more, drivers will buy them less often. This 
fleet-turnover effect has also been empirically demonstrated, but the Agency 
inexplicably assumes that buyers do not react to prices. By slowing down the pace at 
which older cars are replaced with newer cleaner cars, the proposed rule will cause 
drivers to drive more miles on older cars, increasing pollution. This effect undermines 
the need and reasonableness of the proposed rule. 

3. Failure to account for cold weather. The Agency’s technical analysis assumes no cold 
winter weather—in Minnesota of all places. Instead, the analysis assumes that electric 
cars will be driven year-round in California-style 70-degree weather conditions. That 
unrealistic assumption biases the analysis. Electric car efficiency is significantly impaired 
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during cold weather. In Minnesota’s winter, electric car efficiency will drop by nearly 
half. This means electric cars will need much more energy to travel the same number 
of miles, increasing pollution and consumer costs.  

4. Failure to account for non-exhaust particle emissions. The proposed rule’s technical 
analysis assumes that electric cars reduce direct particle emissions. But the rule considers 
only tailpipe particle emissions, ignoring non-exhaust emissions from wear and tear, 
which are greater for electric cars. Once these non-exhaust emissions are accounted for, 
electric cars do not provide any significant tailpipe particulate emission reductions.  

5. Failure to account for sulfur dioxide emissions. The proposed rule’s technical analysis 
ignores upstream sulfur dioxide pollution. Because sulfur dioxide pollution is emitted 
by the power sector and not by cars, replacing gasoline cars with electric cars increases 
sulfur dioxide emissions, leading to harmful particulate air pollution that undermines 
the claimed health and equity benefits.  

6. Failure to account for lower gasoline costs. The proposed rule relies on outdated and 
now demonstrably incorrect gasoline price projections. Updated gasoline price 
projections are much lower, undermining the claimed fuel saving gains to consumers. 

7. Failure to account for battery replacement costs. The Agency’s analysis unreasonably 
assumes that electric cars sold will uniformly drive for 150,000 miles without ever 
needing a battery replacement. Most car batteries are warranted for much fewer miles. 
The need to replace batteries prematurely in some electric cars undermines the claimed 
consumer and environmental benefits of the rule. 

8. Failure to account for foregone performance improvements. The Agency’s analysis assumes 
that fuel-efficiency gains have no trade-offs for consumers, but that assumption is 
simply false. When manufacturers are forced to increase fuel economy, they trade off 
gains in fuel efficiency for gains in other performance attributes that consumers value, 
like increased horsepower or towing capacity. Once these trade-offs are considered, 
consumers overall see little or no gain from mandated fuel-efficiency increases. 

9. Failure to account for distributional effects of increased car prices. The Agency’s analysis 
focuses like a laser on the asserted “environmental justice” benefits of the proposed 
rule. But it entirely ignores economic justice. As a matter of economic justice, the zero-
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emissions vehicle standard is a regressive failure, effectively taxing low- and middle-
income Minnesotans to benefit the rich. The standard will force all gasoline car buyers 
to pay more for their cars so that the wealthiest Minnesotans can get greater choice and 
discounts when shopping for their luxury electric cars. It is Robin Hood in reverse. 

* * * 

The proposed standards are not needed or reasonable. National energy and 
pollution laws already encourage the development of clean and efficient cars through 
technology-neutral standards, supplemented by incentive programs to encourage—not 
mandate—the development of all alternative fuels. This longstanding approach is 
working effectively to promote efficiency, reduce pollution, and encourage a variety of 
alternative fuels at an affordable cost to consumers. Adopting Sacramento’s regressive 
and expensive experiment with electric car quotas will harm Minnesota. 
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BACKGROUND 

A. The U.S. Constitution’s Supremacy Clause 

As the Supreme Court has recognized, “an immediate reason for calling the 
Constitutional Convention [was] the . . . the tendencies toward economic Balkanization 
that had plagued relations among the Colonies and later among the States under the 
Articles of Confederation.”1 Under the Articles, a feeble Confederation Congress was 
powerless to prevent states from advancing their political agendas at national expense. 
These centrifugal forces threatened to split the United States “into an infinity of little 
jealous, clashing, tumultuous commonwealths, the wretched nurseries of unceasing 
discord and the miserable objects of universal pity or contempt.”2  

To defuse these centrifugal forces, the Framers decisively strengthened the national 
government. The U.S. Constitution grants Congress a sweeping power to enact laws 
that “regulate Commerce.”3 It also includes a practical means of enforcing the 
supremacy of federal law—the Supremacy Clause.4 

The Supremacy Clause provides:  

This Constitution, and the laws of the United States which shall be made 
in pursuance thereof; and all treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of the land; 
and the judges in every state shall be bound thereby, anything in the 
Constitution or laws of any State to the contrary notwithstanding. 

The Supremacy Clause “creates a rule of decision”: judges “must not give effect to 
state laws that conflict with federal laws.”5 This rule of decision ensures that under our 
federal system, “States have no power . . . to retard, impede, burden, or in any manner 
control the operations of the constitutional laws enacted by Congress.”6 Without the 

 
1 Hughes v. Oklahoma, 441 U.S. 322, 325–26 (1979). 
2 Federalist No. 9. 
3 Art. I, § 8, cl. 3. 
4 Art. VI, cl. 2. 
5 Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 320, 324 (2015). 
6 McCulloch v. Maryland, 4 Wheat. 316, 436 (1819). 
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Supremacy Clause, Madison warned, the world “would have seen the authority of the 
whole society everywhere subordinate to the authority of the parts; it would have seen 
a monster, in which the head was under the direction of the members.”7  

The Supreme Court has recognized three kinds of conflicts under the Supremacy 
Clause, and these conflicts are commonly referred to as federal “preemption” doctrine. 
The three kinds of preemption are express preemption, field preemption, and implied 
preemption.  

• Express preemption happens when Congress enacts statutory text that 
prohibits certain kinds of state laws or regulations. Express preemption calls for 
the use of ordinary tools of statutory interpretation. As the Supreme Court has 
recognized, where a federal “statute ‘contains an express pre-emption clause,’ we 
do not invoke any presumption against pre-emption but instead ‘focus on the 
plain wording of the clause, which necessarily contains the best evidence of 
Congress’ pre-emptive intent.’ ”8  

• Field preemption is a rare form of preemption that prevents states from 
regulating in entire areas of policy. “[F]ield” preemption “may be inferred where 
the scheme of federal regulation is sufficiently comprehensive to make 
reasonable the inference that Congress ‘left no room’ for supplementary state 
regulation. Pre-emption of a whole field will also be inferred where the field is 
one in which ‘the federal interest is so dominant that the federal system will be 
assumed to preclude enforcement of state laws on the same subject.’ ”9 

• Implied preemption is of two kinds. First, impossibility preemption, which 
applies only “where it is ‘impossible for a private party to comply with both state 
and federal requirements.’ ”10 Second, obstacle preemption, which applies when 

 
7 Federalist No. 44. 
8 Puerto Rico v. Franklin California Tax-Free Trust, 136 S. Ct. 1938, 1946 (2016) (quoting Chamber of 
Commerce v. Whiting, 563 U.S. 582, 594 (2011)). 
9 Hillsborough Cty., Fla. v. Automated Med. Labs., Inc., 471 U.S. 707, 713 (1985) (citation omitted) 
(quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)). 
10 Mut. Pharm. Co. v. Bartlett, 570 U.S. 472, 480 (2013) (quoting English v. General Elec. Co., 496 U.S. 72, 
79 (1990)). 
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state law “creates an obstacle to the full purposes and objectives of Congress.”11 
For example, a state common law duty that would require the use of an airbag 
posed an obstacle to NHTSA safety standard allowing automobile manufacturers 
flexibility to meet a safety standard with a “variety and mix of devices.”12  

B. The Corporate Average Fuel Economy Program 

1. Federal law establishes maximum feasible average fuel 
economy standards for automobile manufacturers. 

In 1975, Congress required the Secretary of Transportation to establish ambitious 
corporate average fuel economy (CAFE) standards applicable to manufacturers of new 
automobiles.13 Congress increased the stringency of CAFE standards in 2007, requiring 
a fuel economy standard of “at least 35 miles per gallon” by 2020 for the combined 
fleet of automobiles and the “maximum feasible average fuel economy standard” by 
2030 or earlier.14  

When setting “maximum feasible” CAFE standards for new automobiles, the 
Secretary of Transportation must consider several factors, including “technological 
feasibility, economic practicability, the effect of other motor vehicle standards of the 
Government on fuel economy, and the need of the United States to conserve energy.”15 
CAFE standards thus involve a complicated balancing. Under the “economic 
practicability” factor, for example, the Secretary considers any “adverse economic 
consequences, such as a significant loss of jobs or the unreasonable elimination of 

 
11 Arizona v. United States, 567 U.S. 387, 410 (2012). 
12 Geier v. Am. Honda Motor Co., 529 U.S. 861, 881 (2000). 
13 Energy Policy and Conservation Act of 1975, Pub. L. 94-163 § 502(a)(1), 89 Stat. 871, 902 (1975); 
Ctr. for Auto Safety v. NHTSA, 793 F.2d 1322, 1324 (D.C. Cir. 1986). The term “automobile” in 
CAFE overlaps almost entirely with the light- and medium-duty vehicles regulated under 
Minnesota’s proposed regulations. See 49 U.S.C. § 32901(a)(3); 40 C.F.R. §§ 523.3(a), 523.4, 523.5 
(defining the terms automobile, passenger automobile, and light-truck); 13 Cal. Code Reg. 
§ 1900(b)(11), (12), (13), (17) (defining the terms light-duty truck, medium-duty passenger vehicle, 
medium-duty vehicle, and passenger car). For simplicity, these comments will generally use the 
broader term automobile.  
14 49 U.S.C. § 32902(b)(2), Energy Independence and Security Act of 2007, Pub. L. 110-140 
§ 102(b)(2) (2007). 
15 49 U.S.C. § 32902(f). 
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consumer choice.”16 While the Secretary’s discretion to set fuel economy standards is 
broad, it has some specific limits. As relevant here, when setting fuel economy 
standards, the Secretary may not consider the fuel economy of automobiles operating 
on alternative fuels—including electricity.17  

The Secretary of Transportation has delegated the promulgation and enforcement 
of CAFE standards to an expert agency, the National Highway Traffic Safety 
Administration (NHTSA).18 NHTSA has set automobile fuel economy standards up to 
model year 2026.19  

2. The federal fuel economy program broadly prohibits any 
state policies related to automobile fuel economy standards. 

Congress sought to establish a “single standard” for fuel economy.20 It recognized 
that CAFE’s effectiveness would be frustrated if states adopted needlessly duplicative 
or overlapping automobile policies. To prevent states from second-guessing federal 
“maximum feasible” fuel economy standards, or NHTSA’s enforcement of those 
standards, CAFE provides: 

When an average fuel economy standard prescribed under this chapter is 
in effect, a State or a political subdivision of a State may not adopt or 
enforce a law or regulation related to fuel economy standards or average 
fuel economy standards for automobiles covered by an average fuel 
economy standard under [chapter 329 of title 49 of the U.S. Code].21 

The statute provides one limited exception—automobiles purchased for the sole use 
of state or local governments are not subject to preemption.22  

 
16 67 Fed Reg. 77,015, 77,021 (Dec. 16, 2002). 
17 49 U.S.C. § 32902(h). 
18 40 C.F.R. § 501(e). 
19 49 C.F.R. §§ 531.5(c) (passenger automobiles), 533.5 (light-trucks). NHTSA cannot set CAFE 
standards for more than five model years in a row. 49 U.S.C. § 32902(b)(3)(B). 
20 S. Rep. No. 93-526, at 59 (1973). 
21 49 U.S.C. § 32919(a). 
22 49 U.S.C. § 32919(c). 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=49-USC-465130042-920168917&term_occur=999&term_src=title:49:subtitle:VI:part:C:chapter:329:section:32919
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=49-USC-1788826156-1539534539&term_occur=999&term_src=title:49:subtitle:VI:part:C:chapter:329:section:32919
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=49-USC-465130042-920168917&term_occur=999&term_src=title:49:subtitle:VI:part:C:chapter:329:section:32919
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=49-USC-465130042-920168917&term_occur=999&term_src=title:49:subtitle:VI:part:C:chapter:329:section:32919
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=49-USC-465130042-920168917&term_occur=999&term_src=title:49:subtitle:VI:part:C:chapter:329:section:32919
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=49-USC-465130042-920168917&term_occur=999&term_src=title:49:subtitle:VI:part:C:chapter:329:section:32919
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Congress used the broad term “related to” to prevent artful evasions of the 
prohibition and to preserve the integrity of the national program. As Congress 
recognized, “State or local fuel economy standards would be preempted, regardless of 
whether they were in terms of miles per gallon or some other parameter such as 
horsepower or weight.”23 Consistent with that anti-circumvention principle, CAFE’s 
express preemption provision is extraordinarily broad. As the Supreme Court has 
explained in an analogous preemption context, the “ordinary meaning” of “related to” 
“is a broad one—‘to stand in some relation; to have bearing or concern; to pertain; 
refer; to bring into association with or connection with,’ . . .—and the words thus 
express a broad pre-emptive purpose.”24 The Court of Appeals for the Second Circuit, 
for example, has held that “related to fuel economy standards or average fuel economy 
standards” must be construed broadly, applying the statute to prohibit local taxi-fleet 
rules encouraging the adoption of hybrid taxis.25  

3. CAFE provides special treatment for automobiles that run 
on alternative fuel. 

CAFE, as amended by the Alternative Motor Fuels Act of 1988 and later statutes, 
provides fuel economy incentives for automobiles that use liquid or gaseous alternative 
fuels like ethanol, methanol, biodiesel, and compressed natural gas. It does so by 
dividing their fuel economy by 0.15, equivalent to multiplying their fuel economy almost 
sevenfold.26  

Electric automobiles are treated equally by regulation. In 1980, Congress enacted a 
program to explore “the value and implications” of allowing the use of electric vehicles 
in CAFE as a way to encourage the commercialization of these vehicles.27 “In the event 
that a manufacturer manufacture[d] electric vehicles,” its fuel economy would be based 

 
23 S. Rep. No. 93-526 at 66. 
24 Morales v. Trans World Airlines, Inc., 504 U.S. 374, 383 (1992) (quoting Black’s Law Dictionary 1158 
(5th ed. 1979)). 
25 See Metro. Taxicab Bd. of Trade v. City of New York, 615 F.3d 152, 157–58 (2nd Cir. 2010); see also 
Ophir v. City of Bos., 647 F. Supp. 2d 86, 94 (D. Mass. 2009) (same). 
26 49 U.S.C. § 32919(a) (emphasis added).  
27 Chrysler Corporation Loan Guarantee Act of 1979, Pub. L. 96-185, § 18(1). 
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on “equivalent based fuel economy values” determined by the Secretary of Energy.28 
“The intent of this legislation [was] to provide an incentive for vehicle manufacturers 
to produce electric vehicles by including the expected high equivalent fuel economy of 
these vehicles in the CAFE calculation.”29 Under this statute, the Secretary of Energy 
multiplies the gasoline-equivalent fuel economy of electric automobiles by 1/0.15 to 
provide “similar treatment to manufacturers of all types of alternative fuels, including 
electric vehicles.”30  

C. The Clean Air Act’s Carbon Dioxide Standards 

Under § 202(a)(1) of the Clean Air Act, EPA must regulate “any air pollutant from” 
new motor vehicles which in its judgment “cause[s], or contribute[s] to, air pollution 
which may reasonably be anticipated to endanger public health or welfare.”31 EPA 
traditionally exercised this authority to regulate automobile emissions that are 
detrimental to air quality.  

In 1999, a group of environmental non-profits petitioned EPA to find that carbon 
dioxide and other greenhouse gas emissions from motor vehicles were endangering 
public health and welfare because they contribute to global climate change.32 EPA 
rebuffed this petition,33 but in Massachusetts v. EPA, the Supreme Court held that EPA 
had to decide whether motor vehicle greenhouse gas emissions were endangering public 
health or welfare by contributing to climate change.34  

Because carbon dioxide emissions are inextricably related to fuel consumption, EPA 
warned the Court that regulation under the Clean Air Act “would either conflict with 
[fuel economy] standards or be superfluous.”35 The Court recognized the relationship 

 
28 Id. § 18(3), codified at 49 U.S.C. § 32904(a)(2)(B). 
29 46 Fed. Reg. at 22,747. 
30 65 Fed. Reg. 36,986 (June 12, 2000). 
31 42 U.S.C. § 7521(a)(1). 
32 See EPA-HQ-OAR-20001-0002-0001; Massachusetts v. EPA, 549 U.S. 497, 505 (2007). 
33 Control of Emissions From New Highway Vehicles and Engines, 65 Fed. Reg. 52,922, 52,933 (Sept. 8, 
2003). 
34 Id. at 532. 
35 Massachusetts v. EPA, 549 U.S. 497, 513 (2007). 
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between carbon dioxide and mileage standards, but it rejected this justification against 
action in a brief passage: 

“But that [NHTSA] sets mileage standards in no way licenses EPA to shirk 
its environmental responsibilities. EPA has been charged with protecting 
the public’s ‘health’ and ‘welfare,’ a statutory obligation wholly 
independent of [NHTSA’s] mandate to promote energy efficiency. The 
two obligations may overlap, but there is no reason to think the two 
agencies cannot both administer their obligations and yet avoid 
inconsistency.”36  

On remand, EPA concluded that motor vehicle greenhouse gas emissions were 
endangering public health and welfare.37 EPA and NHTSA jointly promulgated 
standards to implement their (now) overlapping obligation to regulate corporate 
average fuel economy and carbon dioxide emissions for model year 2012 to 2025 
automobiles.38 In April of 2020, NHTSA and EPA revised the standards up to 2026 as 
part of the Safer Affordable Fuel-Efficient (SAFE) Vehicles final rule.39 The rules are 
projected to require an average standard of 202 grams of carbon dioxide per mile by 
2026, mathematically equivalent to a fuel economy standard of 40.4 miles per gallon.40 

D. California’s “Clean Cars” Program 

1. The Clean Air Act provides a limited waiver of federal Clean 
Air Act preemption for California and it allows some states 
to adopt identical standards. 

In general, § 209(a) of the Clean Air Act prohibits states from regulating new motor 
vehicle emissions.41 This federal preemption avoids “an anarchic patchwork of federal 

 
36 Id. at 532. 
37 Endangerment and Cause or Contribute Finding for Greenhouse Gases Under Section 202(a) of the Clean Air 
Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009). 
38 40 C.F.R. § 86.1818-12. Because NHTSA lacks authority to promulgate standards for more than 
five years in a row, the fuel economy standards for model years 2022 to 2025 were non-binding 
“augural” standards. 49 U.S.C. § 32902(b)(3)(B).  
39 The Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger Cars and 
Light Trucks, 85 Fed. Reg. 24,174 (Apr. 30, 2020) (SAFE Rule).  
40 Id. at 24,199. 
41 42 U.S.C. § 7543(a). 
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and state regulatory programs, a prospect which threatened to create nightmares for 
[vehicle] manufacturers.”42  

Since 1967, § 209(b) has allowed California to apply for a limited waiver of this 
prohibition.43 Under the statute (as further amended in 1977), California may apply for 
a waiver of preemption of the Section 209(a) prohibition if California “determines that 
the State standards will be, in the aggregate, at least as protective of public health and 
welfare as applicable Federal standards.”44 EPA “shall” then grant a waiver—but “[n]o 
such waiver shall be granted” if EPA “finds that”  

(A)  California’s “determination . . . is arbitrary and capricious”; 

(B) California “does not need such . . . standards to meet compelling and 
extraordinary conditions”; or 

(C) California’s “standards and accompanying enforcement procedures are not 
consistent with section 7521(a) [202(a)] of this title, which requires sufficient 
lead time “to permit the development and application of the requisite 
technology, giving appropriate consideration to the cost of compliance 
within such period.”45 

Congress justified this waiver exception based on California’s “unique” smog 
(ground-level ozone) problems, caused by California-specific conditions such as the 
“numerous thermal inversions that occur within that state because of its geography and 
prevailing wind patterns.”46 Indeed, in 1967, “the air in Los Angeles basin was so thick 

 
42 Motor Equip. Mfrs. Assn., Inc. v. EPA, 627 F.2d 1095, 1109 (D.C. Cir. 1979); see also Motor Vehicle 
Mfrs. Ass’n v. N.Y. Dep’t Envtl. Conservation, 17 F.3d 521, 526 (2nd Cir. 1994) (“The cornerstone of 
Title II is Congress’ continued express preemption of state regulation of automobile emissions.”). 
43 42 U.S.C. § 7543(b)(1); see also Air Quality Act of 1967, Pub. L. No. 90-148, § 208(b), 81 Stat. 485, 
501 (1967). “California is the only state . . . eligible for a waiver under this provision.” Chamber of 
Commerce v. EPA, 642 F.3d 192 (D.C. Cir. 2011); see also 42 U.S.C. § 7507 (allowing other states to 
adopt “California standards” in certain circumstances). 
44 42 U.S.C. § 7543(b)(1). 
45 Id. § 7521(a)(2). 
46 California State Motor Vehicle Pollution Control Standards: Waiver of Federal Preemption Notice of Decision, 
49 Fed. Reg. 18887, 18890 (May 3, 1984) (citing 113 Cong. Reg. 30,948, (Nov. 2, 1967)) (hereinafter 
1984 Waiver).  

https://www.law.cornell.edu/uscode/text/42/lii:usc:t:42:s:7521:a
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with smog that a mountain, or even a nearby mountain range, could simply disappear.”47 
While smog in Los Angeles has fallen significantly, California still struggles to meet 
federal air quality standards for smog.48 

But while only California has a special federal preemption exemption, other states 
can copy California. As a result of a compromise adopted in the Clean Air Amendments 
of 1977, any state which has an EPA-approved non-attainment or maintenance plan 
with one or more federal air quality standards may adopt standards identical to the 
exempted standards for California.49  

2. California’s greenhouse gas and zero-emission standards 
currently lack a valid Clean Air Act waiver. 

California traditionally used its exemption authority to promulgate automobile 
standards for smog-forming and particle emissions. But in recent times, California has 
also pursued a regulatory paradigm of forced electrification and climate change 
regulation.  

California’s attempt to force automobile electrification began in 1990, when 
California adopted the first “zero-emissions vehicle” standards, effectively a 
percentage-of-production quota for electric (and now also hydrogen) automobiles.50 
But automobile manufacturers failed to produce the mandated electric automobiles. In 
2002, automobile manufacturers sued California and obtained a preliminary injunction 
enjoining the quota as preempted by CAFE.51 

In 2005, California requested, for the first time, a waiver to regulate greenhouse gas 

 
47 Coal. for Responsible Regulation, Inc. v. EPA, 2012 WL 6621785, at *3 (D.C. Cir. 2012) (Brown, J., 
dissenting from denial of rehearing en banc).  
48 See 40 C.F.R. § 81.305 (collecting non-attainment designations). 
49 42 U.S.C. § 7507; see also Am. Auto. Mfrs. Ass’n v. Cahill, 152 F.3d 196, 201 (2d Cir. 1998) (“[T]he 
Section 177 exception is available to the 49 other states only when a standard identical to an existing 
California standard is adopted.”). 
50 58 Fed. Reg. 4166 (Jan. 7, 1993) (waiving preemption under Clean Air Act § 209(a)). 
51 Cent. Valley Chrysler-Plymouth v. California Air Res. Bd., No. CV-F-02-5017 REC/SMS, 2002 WL 
34499459, at *7 (E.D. Cal. June 11, 2002). California settled the lawsuit before the appeal was 
decided. Agreement of Counsel Concerning the 2001 California ZEV Litigation, 
https://www.arb.ca.gov/msprog/zevprog/zevlitigation/zevlitigation.pdf.  

https://www.arb.ca.gov/msprog/zevprog/zevlitigation/zevlitigation.pdf
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emissions, including carbon dioxide.52 EPA first denied California’s waiver.53 But after 
President Obama’s inauguration, EPA reversed course and granted the waiver.54 Auto 
manufacturers did not challenge the 2009 waiver decision; they had agreed to forgo any 
such challenge as part of a negotiated settlement agreement that would “create a 
uniform federal system” for regulation starting in 2012.55 As a critical part of that 
agreement, California adopted an amendment to its state standards that would deem 
compliance with federal greenhouse gas standards compliance with the state’s 
standards.56 

In 2013, EPA granted California a consolidated waiver for a suite of standards, 
known broadly as California’s clean cars program.57 This program includes three sets of 
standards:  

First, the California low-emissions vehicle air pollution standards, which address 
California’s ozone and particulate pollution problems by requiring reductions in 
automobile organic gases, nitrogen oxides, and particulate matter.58  

Second, the greenhouse gas standards for model year 2017 and later automobiles, 
which seek to address climate change primarily by controlling the rate of carbon dioxide 
emissions.59 

Third, California’s zero-emissions vehicle standards for model year 2018 and later 
vehicles, which require manufacturers to generate or acquire an increasing percentage 
of regulatory “credits” representing new electric or fuel-cell automobiles produced and 
delivered for sale as a fraction of a manufacturer’s total automobiles produced and 

 
52 Letter from Catherine Witherspoon, Executive Officer, CARB, to Stephen Johnson, 
Administrator, EPA (Dec. 21, 2005). 
53 73 Fed. Reg. 12156, 12168 (Mar. 6, 2008). 
54 74 Fed. Reg. 32744, 32745 (July 8, 2009).  
55 See Jody Freeman, The Obama Administration’s National Auto Policy: Lessons from the “Car Deal,” 35 
Harv. L. Rev. 342, 345–46 (2011). 
56 Id. 
57 78 Fed. Reg. 2112, 2114 (Jan. 9, 2013) (hereinafter 2013 Waiver). 
58 Id. 
59 Id. (codified at 13 Cal. Code Reg. § 1961.3). 
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delivered for sale in California or like-minded states.60 By 2025, the zero-emissions 
vehicle credit percentage requirement will rise to 22% of all automobiles produced and 
delivered for sale.61 This electric-vehicle quota is not  primarily to reduce automobile 
emissions—it is rather an ambitious regulatory cross-subsidy program to promote the 
commercialization of electric automobiles and discourage the sale of internal 
combustion engines.62   

In 2018, as NHTSA and EPA reconsidered the stringency of federal fuel economy 
and greenhouse gas standards, California amended its rules (without requesting another 
waiver) to eliminate its “deemed to comply” provision, threatening the automobile 
industry with balkanization unless federal agencies adopted California’s preferred policy 
determinations.63 In 2019, EPA revoked the preemption waiver for California’s 
greenhouse gas standards and zero-emission vehicle standards. NHTSA also concluded 
that California’s standards were expressly and impliedly preempted by CAFE.64 

Minnesota’s Pollution Control Agency now proposes to adopt the California 
standards EPA waived in 2013, as amended by California. 

 
60 13 Cal. Code Reg. § 1962.2(b). 
61 Id. CARB estimates that from 2018 to 2025, the mandate will require the sale of 867,000 to 
967,000 new electric vehicles in California, and 720,000 to 1.1 million new electric vehicles in section 
177 states. See CARB, California’s Advanced Clean Cars Midterm Review A-24 (Jan. 2017). 
62 2013 Waiver, 78 Fed. Reg. at 2130 (“As CARB notes . . . the goal of . . . the ZEV regulation was to 
. . . move advanced low GHG vehicles from demonstration phase to commercialization.”).  
63 California’s “deemed to comply” provision was amended in September 2018 to provide that it 
“shall not be available” for model years 2021 and later if the final rules promulgated by the Obama 
Administration were “altered.” 13 Cal. Code Reg. § 1961.3(c); see also Statement by CARB Chair on 
Action to Preserve California Vehicle Standards (Sept. 28, 2018), 
https://ww2.arb.ca.gov/news/statement-carb-chair-action-preserve-california-vehicle-standards. 
With the promulgation of the final SAFE Rule in April of 2020, compliance with federal standards is 
no longer deemed compliance with California’s greenhouse standards, and under California law 
manufacturers are required to comply with the more stringent California standards for current 2021 
model year vehicles. 
64 84 Fed. Reg. 51,310 (Sept. 27, 2019). 

https://ww2.arb.ca.gov/news/statement-carb-chair-action-preserve-california-vehicle-standards
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ARGUMENT 

I. THE CONSTITUTION’S SUPREMACY CLAUSE BINDS STATE ADMINISTRATIVE 
LAW JUDGES. 

State Administrative Law Judges must follow federal statutes that forbid 
Minnesota’s proposal. The Supremacy Clause provides that “the judges in every state 
shall be bound” by federal law, “anything in the Constitution or laws of any State to the 
contrary notwithstanding.”65 “There can be little doubt that the role of the modern 
federal hearing examiner or administrative law judge . . . is ‘functionally comparable’ to 
that of a judge.”66 And in any event, all state officers—legislative, executive, or 
judicial—are “bound by oath or affirmation” to support the U.S. Constitution, 
including the Supremacy Clause.67 The Constitution therefore requires State 
Administrative Law Judges to obey the constitutional laws enacted by Congress over 
any conflicting state laws.  

II. THE PROPOSED AUTOMOBILE CARBON DIOXIDE EMISSION STANDARDS 
ARE PREEMPTED BY FEDERAL LAW. 

A. The Proposed Automobile Carbon Dioxide Standards Are “Related to” 
Fuel Economy Standards. 

The Minnesota Pollution Control Agency is proposing to adopt California’s fleet-
average carbon dioxide standards for automobiles. That proposal conflicts with federal 
law. Under CAFE, no state may adopt or enforce any law or regulation related to fuel 
economy standards or average fuel economy standards for automobiles.68 California’s 
average carbon dioxide standards for light-duty vehicles are de facto automobile fuel 
economy standards, so they are preempted under any sensible reading of CAFE. The 
Agency’s preempted proposal is hence not needed or reasonable. 

 
65 Art. VI, cl. 2. 
66 Butz v. Economou, 438 U.S. 478, 513 (1978). 
67 Art. VI, cl. 3. 
68 49 U.S.C. § 32919(a). 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=49-USC-1788826156-1539534539&term_occur=999&term_src=title:49:subtitle:VI:part:C:chapter:329:section:32919
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=49-USC-1788826156-1539534539&term_occur=999&term_src=title:49:subtitle:VI:part:C:chapter:329:section:32919
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=49-USC-465130042-920168917&term_occur=999&term_src=title:49:subtitle:VI:part:C:chapter:329:section:32919
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1. There is a direct functional relationship between automobile 
fuel economy and carbon dioxide emission rates. 

There is an undeniable direct functional relationship between regulating carbon 
dioxide and fuel economy standards. Carbon dioxide is the natural byproduct of 
combusting the carbon-based liquid or gaseous fuels that power internal combustion 
engines.69 Automobile manufacturers improve automobile carbon dioxide emissions 
per mile by improving new automobile fuel consumption rates, i.e., fuel economy.70 
California’s automobile carbon dioxide standards are thus not just “related to” 
automobile fuel economy; they are functionally identical to adopting automobile fuel 
economy standards, as NHTSA has concluded in a final rule.71  

Automobile carbon dioxide emissions and fuel economy are so closely related that 
automobile manufacturers measure fuel economy by measuring carbon emissions as a 
proxy. Under the CAFE test procedures, automobile manufacturers measure 
automobile fuel economy using a “carbon-balance” method: by measuring carbon per 
gallon in the test fuel and dividing it by the rate at which carbon is emitted from the 
tailpipe, manufacturers reliably estimate how fast an automobile is consuming fuel 
based on how rapidly it is consuming the fuel’s carbon.72 This relationship works 
because combusting hydrocarbon or alcohol fuels (gasoline, diesel, methanol, natural 

 
69 See 49 C.F.R. Part 531, App’x B(a)(1)(B) (“Carbon dioxide is the natural by-product of automobile 
fuel consumption”). 
70 See id. Part 531, App’x B(a)(1)(D) (“Almost all technologically feasible reduction of tailpipe 
emissions of carbon dioxide is achievable through improving fuel economy, thereby reducing both 
the consumption of fuel and the creation and emission of carbon dioxide.”). 
71 See id. Part 531, App’x B. 
72 See 40 C.F.R. § 600.113-12(h) (gasoline), (i) (diesel), (j) (methanol), (k) (natural gas), (l) (ethanol), 
(m) (liquified petroleum gas); see also 40 C.F.R. Part 600, App’x II (sample calculations from prior 
gasoline formula). While other carbon-related emissions (like hydrocarbons or carbon monoxide) are 
included in the carbon-balance equations, these emissions are trivial and dependent on factors other 
than efficiency. Carbon dioxide emissions account for 99% of all measured mass-based emissions 
per mile and depend on efficiency. See EPA, Greenhouse Gas Emissions from a Typical Passenger 
Vehicle 1 (May 2014) (“The amount of CO2 created from burning one gallon of fuel depends on the 
amount of carbon in the fuel. Typically, more than 99% of the carbon in a fuel is emitted as CO2 
when the fuel is burned. Very small amounts are emitted as hydrocarbons and carbon monoxide, 
which are converted to CO2 relatively quickly in the atmosphere.”); see 71 Fed. Reg. at 17,661 
(“[C]ompliance with federal fuel economy standards is based primarily on CO2 emission rates of 
covered vehicles.”). 
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gas, ethanol, or liquified petroleum gas) in the presence of oxygen naturally yields 
carbon dioxide emissions (and water vapor).73 

For less exacting purposes, automobile carbon dioxide emissions and fuel economy 
rates can be mathematically converted if the carbon content of the fuel is known, 
assuming constant fuel energy density. EPA, for example, estimates a typical gallon of 
gasoline contains 2,421 grams of carbon, which would equal 8,887 grams of carbon 
dioxide.74 Plugging this value into a simple equation: a gasoline-powered automobile 
that emits 404 grams of carbon dioxide per mile has a fuel economy of 22 miles per 
gallon, and vice versa.75 The same formula can be used for other hydrocarbon or alcohol 
fuels.76  

The close functional relationship between carbon dioxide and fuel economy is no 
secret. It has been recognized by federal courts, federal agencies, and experts. Here are 
just a few examples: 

• The Court of Appeals for the D.C. Circuit recognized in an opinion that “any 
rule that limits tailpipe CO2 emissions is effectively identical to a rule that limits 
fuel consumption.”77 

• A district court found after expert testimony that “there is a mathematical 
relationship between fuel consumption and carbon dioxide emissions.”78 

 
73 For empirical data, see e.g., EPA, Tier 3 Certification Fuel Impacts Test Program, EPA-420-R-18-
004 (Jan. 2018). 
74 This conversion is based simply on the ratio of the molecular weight of carbon and carbon 
dioxide, 44/12. See EPA, Average Carbon Dioxide Emissions Resulting from Gasoline and Diesel 
Fuel 2–3 (Feb. 2005). 
75 EPA, Greenhouse Gas Emissions from a Typical Passenger Vehicle 2 (May 2014) (8,887 / 404 = 
22). 
76 See id. (diesel). 
77 Delta Const. Co. v. EPA., 783 F.3d 1291, 1294 (D.C. Cir. 2015) (quoting 76 Fed. Reg. 57,124–25). 
78 Chrysler Plymouth Dodge Jeep v. Crombie, 508 F. Supp. 2d 295, 342 n.49 (D. Vt. 2007). 
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• NHTSA in a 2006 preamble found that “tailpipe CO2 emissions are always and 
directly linked to fuel consumption because CO2 is the ultimate end product of 
burning gasoline. The more fuel a vehicle consumes, the more CO2 it emits.”79  

• EPA in a 2009 waiver for California acknowledged that California’s greenhouse 
gas standards “overlap significantly [with CAFE standards], in that the 
technology used to increase fuel efficiency will also lead to reductions in 
emissions of . . . CO2.”80  

• Jody Freeman, the “architect” of the first joint national fuel economy and 
greenhouse gas standards, recognized that reducing automobile carbon dioxide 
“essentially requires improving fuel economy.”81  

• More recently, NHTSA concluded after notice-and-comment proceedings that 
“as a practical matter, regulating fuel economy controls the amount of tailpipe 
emissions of carbon dioxide, and regulating the tailpipe emissions of carbon 
dioxide controls fuel economy.”82  

• California and its supporters’ opening brief challenging NHTSA’s preemption 
rule admits that “[m]ost technologies automakers currently use to comply with 
greenhouse gas emission standards improve fuel economy and reduce tailpipe 
carbon-dioxide emissions.”83 

These statements are correct. The relationship between fuel economy and 
greenhouse gas standards explains why NHTSA and EPA promulgate joint national 
standards. And it explains why the Minnesota Pollution Control Agency predicts that 
fuel savings will result in Minnesota from adoption of California’s carbon dioxide 
standards.84 

 
79 71 Fed. Reg. at 17,654, 17,659. 
80 2009 Waiver, 74 Fed. Reg. at 32,751. 
81 Jody Freeman, The Obama Administration’s National Auto Policy: Lessons from the “Car Deal,” 35 Harv. 
Envtl. L. Rev. 343, 350 (2011). 
82 49 C.F.R. Part 531, App’x B(a)(1)(B). 
83 Opening Br. State and Local and Public Interest Petitioners 100, Union of Concerned Scientists v. 
NHTSA, No. 19-1230, Doc. #1849316. The brief claims that there are “exceptions,” id., but the 
exceptions only prove the rule. 
84 SONAR at 9. 
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2. The proposed carbon dioxide standards are de facto fuel 
economy standards. 

Given the functional relationship between carbon dioxide and fuel economy, carbon 
dioxide standards are not just “related to fuel economy standards”: they are de facto 
average fuel economy standards.  

Like CAFE, California’s carbon dioxide regulations set fleet-average model year 
standards for new automobiles. These standards are derived from “gram per mile CO2 
target value[s]” for each automobile type (e.g., passenger car, light truck) produced 
based on size, as measured by its “footprint.”85 These targets are strikingly similar to 
NHTSA’s own footprint-based fuel economy targets.86  

California, for example, assigns a passenger car “with a footprint of less than or 
equal to 41 square feet” a “gram per mile CO2 target value” of 131 in model year 2025.87 
For a gasoline-powered automobile, that is a fuel economy target of approximately 67.8 
miles per gallon.88 In California, a manufacturer that produces only gasoline-powered 
passenger cars of this size would have to meet a fleet-average fuel economy standard of 
67.8 miles per gallon in 2025, an extraordinarily burdensome standard that could only 
be met with internal combustion engines through economically impractical 
hybridization.  

It does not matter that California has chosen to label its standards as carbon dioxide 
standards. Under CAFE, “[s]tate or local fuel economy standards would be preempted, 
regardless of whether they were in terms of miles per gallon or some other parameter 
such as horsepower or weight.”89 The  choice of carbon dioxide as a label does not 
matter given the close functional relationship between carbon dioxide and fuel 

 
85 The vehicle “footprint” is the area defined by the points where the tires contact the ground. Or 
defined more technically, it is “the product of average track width . . .  and wheelbase . .. divided by 
144 and then rounded to the nearest tenth of a square foot.” 40 C.F.R. § 86.1803-01. 
86 Compare 13 Cal. Code Reg. § 1961.3(a) (California footprint-based carbon dioxide targets), with 49 
C.F.R. § 531.5(c) (NHTSA footprint-based fuel economy targets); see also 49 C.F.R. Part 531, App’x 
(example of calculating compliance under § 531.5(c)). 
87 13 Cal. Code Reg. § 1961.3(a)(1)(A). 
88 8,887 grams of CO2 per gallon of gasoline / 131 grams of CO2 per mile = 67.8 miles per gallon. 
89 S. Rep. No. 93-526, at 66. 
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economy standards. To quote Shakespeare, “[t]hat which we call a rose by any other 
name would smell as sweet.”90 

Despite this relationship, California and its allies argue state carbon dioxide 
standards are not “related” to fuel economy because there is no direct “mathematical” 
relationship between efficiency and carbon emissions for hydrogen or electric 
powertrains.91 Hydrogen automobiles emit only water, and electric automobiles do not 
have tailpipe emissions, since their carbon pollution is shifted upstream to the utility 
sector.  

The relationship between carbon emissions and fuel economy for these automobiles 
is more complex. But California’s regulations apply to all automobiles, including all 
liquid- and gaseous-fueled automobiles for which there is a direct functional 
relationship between fuel economy and carbon dioxide emissions. “Preemption cannot 
be avoided by intertwining preempted requirements with non-preempted 
requirements.”92 California’s argument that its carbon dioxide regulations are not always 
precisely identical to fuel economy standards for all technologies is therefore beside the 
point. Carbon dioxide standards and fuel economy need only be “related” for 
preemption to apply. The relationship is undeniable, as California’s weak defense amply 
illustrates. 

3. Because of their relation to fuel economy standards, state 
carbon dioxide standards have no environmental policy 
justification. 

There is a good reason for preempting state carbon dioxide standards like the 
proposed standards: State carbon dioxide standards make no sense when sprinkled atop 
of a national fleet-average fuel economy standard. Since compliance with federal fuel 
economy (or carbon dioxide) standards is determined by averaging an automobile 
manufacturer’s fleet nationwide, “the increased fuel economy of [California] vehicles 
would likely be offset by less efficient vehicles produced for sale in the rest of the U.S., 

 
90 84 Fed. Reg. at 51,316 (quoting W. Shakespeare, Romeo & Juliet, II, ii (47–48)(1597)). 
91 Opening Br. State and Local and Public Interest Petitioners 87–93, Union of Concerned Scientists v. 
NHTSA, No. 19-1230, Doc. #1849316. 
92 Cent. Valley Chrysler-Plymouth v. CARB, 2002 WL 34499459, at *4 (E.D. Cal. June 11, 2002). 
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leading to little to no change in either fuel use or [greenhouse-gas] emissions at a 
national level.”93  

The net effect of the ambitious standard on national carbon pollution may be zero. 
For each compliant car sold in Minnesota, a manufacturer will be able to sell 
automobiles emitting more grams of carbon per mile elsewhere in the United States and 
still meet the same fleet-average federal standard, entirely offsetting Minnesota’s 
standards. Because reducing carbon dioxide emissions is costly, automobile 
manufacturers have strong economic incentives to offset the effect of state standards 
in other states. As one would expect, peer-reviewed studies show that carbon leakage 
offset carbon-reduction benefits from state automobile carbon dioxide standards, 
imposing additional compliance costs on automobile manufacturers for little or no 
incremental benefit.94  

B. Attempts to impliedly exempt California’s standards from CAFE 
preemption fail. 

A coalition of states led by California (including Minnesota), as well as utilities and 
environmental pressure groups, dispute CAFE preemption. California’s coalition 
principally argues that Congress impliedly exempted California state standards that 
receive a Clean Air Act waiver from preemption under CAFE.95 This contention cannot 
be squared with the text. 

The Clean Air Act’s text is straightforward. A waiver under section 209(b) “waive[s] 

 
93 84 Fed. Reg. at 51,354. 
94 See A. Jenn, et al., Alternative Fuel Vehicle Adoption Increases Fleet Gasoline Consumption and Greenhouse 
Gas Emissions Under United States Corporate Average Fuel Economy Policy and Greenhouse Gas Emissions 
Standards, 50 Environ. Sci. Technol. 2165 (2016); L. H. Goulder et al., Unintended Consequences from 
Nested State and Federal Regulations: The Case of the Pavley Greenhouse-Gas-Per-Mile Limits, 63 J. of 
Environ. Econ. & Mgmt. 187 (2012) (concluding that state carbon dioxide rules “would lead to 
‘emissions leakage’ of 100 percent at the margin: the reductions within [California and other] states 
would be completely offset by emissions increases outside of those states”) (emphasis added) . The 
Congressional Budget Office has also predicted the same effect for federal tax credits. CBO, Effects 
of Federal Tax Credits for the Purchase of Electric Vehicles 14 (2012) (“With CAFE standards in 
place, therefore, putting more electric (or other high-fuel-economy) vehicles on the road will 
produce little or no net reduction in total gasoline consumption and greenhouse gas emissions.”). 
95 Opening Br. State and Local and Public Interest Petitioners 87–93, Union of Concerned Scientists v. 
NHTSA, No. 19-1230, Doc. #1849316.  
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the application of this section”—section 209 of the Clean Air Act only.96 A Clean Air 
Act 209(b) waiver does not waive application of CAFE or any other federal preemption 
statutes. The same is true for section 177, which is limited to a waiver from “section 
209(a)” of the Clean Air Act.97 

CAFE’s text is also clear. “[A] State may not adopt or enforce a law or regulation 
related to fuel economy standards for automobiles.”98 Congress made only a single 
exception from this prohibition—“[A] state may prescribe requirements for fuel 
economy for automobiles obtained for its own use.”99 California is a “State,” not a 
foreign sovereign, so it is subject to the ordinary operation of the Supremacy Clause 
and CAFE’s plain text. As the Clean Air Act’s limited California exception 
demonstrates, Congress knows how to carve out states from general preemption laws, 
and it chose not to do so in CAFE.100 It chose instead to make preemption fully 
applicable to any State, maintaining federal uniformity.  

Through an esoteric reading of the statute, California and its allies argue that a 
California exemption must be inferred from other CAFE provisions that do not deal 
with preemption at all.  

Explaining California’s convoluted argument requires a historical detour. The 
original CAFE statute, the “Motor Vehicle and Cost Savings Act,” as amended in 1975, 
required automobile manufacturers to meet stringent “passenger car” fuel economy 
standards increasing from 18 miles per gallon in 1978 to 27.5 miles per gallon in 1985.101 
But CAFE allowed any individual manufacturer to request a variance from the 

 
96 42 U.S.C. § 7543. 
97 Id. § 7543. 
98 49 U.S.C. § 32919(a). 
99 Id. § 32919(c). 
100 See Russello v. United States, 464 U.S. 16, 23 (1983) (“[W]here Congress includes particular language 
in one section of a statute but omits it in another section of the same Act, it is generally presumed 
that Congress acts intentionally and purposely in the disparate inclusion or exclusion.” (citation 
omitted)). 
101 Motor Vehicle Information and Cost Savings Act § 502(a)(1), 89 Stat. 871, 902. Only standards 
for 1978, 1979, 1980, and 1985 are numerically specified. From 1981 to 1984, CAFE required 
NHTSA to set maximum feasible standards that adequately made progress toward the 1985 goal. Id. 
§ 502(a)(3), 89 Stat. 903. 
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passenger car standards for initial model years 1978, 1979, and 1980.102 To get a variance 
for any of these years, a manufacturer had to show “a Federal standards fuel economy 
reduction is likely to exist for such manufacturer for the model year to which the 
application relates.”103 And, for purposes of “this subsection” only—the subsection 
dealing with variances for these three initial model years—the term “Federal standards” 
included “emissions standards applicable by reason of section 209(b)” of the Clean Air 
Act.104  This limited consideration was adopted because California’s existing emission 
standards for smog-forming pollutants could have made it slightly more difficult for 
automobile manufacturers to increase fuel economy standards.105 Given that this 
transitional variance provision had no effect after 1980, Congress omitted this provision 
when it recodified the CAFE statute in 1994.106 

The CAFE statute today requires that NHTSA consider several factors when setting 
fuel economy standards, including “the effect of other motor vehicle standards of the 
Government on fuel economy.”107 The term “standards of the Government” is an 
undefined term, but, based on the definition of “Federal standards” in the now defunct 
variance provision, California argues that “standards of the Government” does not bear 
its ordinary singular meaning, but means instead both federal standards and California 
standards waived under § 209(b) of the Clean Air Act. California further argues that this 
means that California’s standards are entirely outside the scope of CAFE’s preemption 
provision. Both propositions are wrong. 

Congress “does not alter the fundamental details of a regulatory scheme in vague 
terms or ancillary provisions—it does not, one might say, hide elephants in 

 
102 Id. § 502(d)(1), 89 Stat. 904. 
103 Id. § 502(d)(2)(A)(i), 89 Stat. 904. 
104 Id. § 502(d)(2)(A)(i), 89 Stat. 904. 
105 H.R. Rep. 94-340, at 1849 (“The 1975 California standards ... appear to result in a 5.7 percent fuel 
penalty relative to automobiles subject to the 49 state standards”); Cal. Admin. Code § 1955.1 
(1975). 
106 3 Fed. Reg. at 43,210/2-3 (citing H.R. Rep. No. 103-180, at 583–584, tbl. 2A). The recodification 
made no substantive changes to the statute.  Pub. L. No. 103-272, 108 Stat. 745 (1994) (preamble). 
107 Id. 
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mouseholes.”108 California relies on the tiniest mousehole—a definition applicable only 
to a time-limited variance—to fit a mastodon—a total rewrite of the CAFE preemption 
provision that guts the national fuel economy program, supplementing NHTSA’s 
national standards with a patchwork of de facto fuel economy standards dictated from 
Sacramento. 

Consider what would need to be true for California’s reading to be right.  

First, in 1975, although Congress appeared to preempt all state regulations related 
to fuel economy, Congress furtively intended the sui generis definition of “Federal 
standards”—which expressly applied only to a temporary variance provision—to 
license a separate California fuel economy program on top of Congress’ carefully 
designed national fuel economy program. This “monster, in which the head was under 
the direction of the members,” finds no support in the text, structure, or purpose of 
the statute.109 If Congress intended to grant California such an extraordinary exemption 
from CAFE preemption, Congress would have said so more clearly, as it did under the 
Clean Air Act. 

 Second, when Congress enacted the 1977 Clean Air Act Amendments and said that 
section 209(b) and 177 waive preemption only from section 209(a) of the Clean Air Act, 
it silently also meant to allow any section 177 state to copy California’s de facto fuel 
economy standards.  

Congress does not act in such a secretive fashion when making decisions of such 
vast political and economic importance.  

Nor does the variance definition of “Federal standards” reflect any congressional 
judgment that California standards would never be preempted by CAFE. More likely, 
it reflects the fact that California’s 1975 standards targeted smog-forming emissions—
nitrogen oxides or hydrocarbons—that are not “related to fuel economy standards.” 
Nitrogen oxides and hydrocarbons are controlled through a variety of emission control 
technologies, including the installation of three-way catalysts, more sophisticated fuel 

 
108 Whitman v. American Trucking Assns., Inc., 531 U.S. 457, 468 (2001). 
109 Federalist No. 44. 
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injection software, or charcoal canisters to control hydrocarbon evaporation.110 None 
of these are efficiency technologies. By contrast, “[a]lmost all technologically feasible 
reduction of tailpipe emissions of carbon dioxide is achievable through improving fuel 
economy, thereby reducing both the consumption of fuel and the creation and emission 
of carbon dioxide.”111  

Nothing in the variance provisions can be sensibly read as exempting de facto fuel 
economy standards adopted by California or any other copycat state. Congress plainly 
contemplated that any regulations functionally related to fuel economy standards—for 
example, regulating vehicle weight or horsepower—would be preempted. Carbon is 
even more functionally related to fuel economy than vehicle weight or horsepower, so 
it is preempted.  

CAFE’s preemption provision is simple. Any state regulations substantially related 
to fuel economy standards or average fuel economy standards are preempted, regardless 
of how they are labeled. California gets no special treatment. Indeed, implying a special 
exemption for California would raise serious equal sovereignty constitutional concerns 
given the lack of any reasonable policy justification for such disparate treatment, so any 
ambiguity must be construed against California’s reading of the statute.112 

*  *  * 

State carbon dioxide standards like California’s effectively control the rate of 
automobile fuel economy improvements, second-guess NHTSA’s expert judgments, 
and replace one national fuel economy standard with a patchwork of overlapping state 
standards dictated from Sacramento. This does nothing to increase fuel economy or 
reduce carbon dioxide, but it does increase economic costs and conflicts with federal 
law. Strained attempts to infer an exemption for California standards do serious 
violence to unambiguous statutory text and the national design of the standards. The 
proposed rule is therefore not needed or reasonable. 

 
110 For a description of technologies, see Control of Air Pollution from Motor Vehicles: Tier 3 
Motor Vehicle Emission and Fuel Standards Final Rule, Regulatory Impact Analysis, Ch. 1 (2014). 
111 See 40 C.F.R. Part 531, App’x B(a)(1)(D). 
112 See Nw. Austin Mun. Util. Dist. No. One. v. Holder, 557 U.S. 193, 203 (2009). 
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III. ELECTRIC AUTOMOBILE QUOTAS ARE PREEMPTED BY FEDERAL LAW. 

CAFE’s broad preemption provision also prohibits the proposed quotas mandating 
electric- or hydrogen-fueled automobiles. And in any event, these quotas are impliedly 
preempted by CAFE. Because they are illegal, they are not needed or reasonable.  

A. The Proposed Electric Automobile Quotas Are Related to Average 
Fuel Economy Standards. 

1. State electric automobile quotas restrict manufacturer 
compliance choices and undermine CAFE’s flexible fleet-
average standards. 

CAFE forbids any state from adopting or enforcing “a law or regulation related to 
fuel economy standards or average fuel economy standards for automobiles.” The 
Supreme Court has interpreted the term “related to” in preemption statutes on many 
occasions.113 The “ordinary meaning” of “related to” “is a broad one—‘to stand in some 
relation; to have bearing or concern; to pertain; refer; to bring into association with or 
connection with,’ . . .—and the words thus express a broad pre-emptive purpose.”114 
An impermissible “connection” to “fuel economy standards” may be found in a broad 
variety of circumstances. For example, under ERISA’s analogous preemption 
provision, the Supreme Court has held that a state law has an impermissible connection 
with ERISA plans if the indirect economic effects of the state law “force an ERISA 
plan to adopt a certain scheme of substantive coverage or effectively restrict its choice 
of insurers.”115 A state law also has an impermissible connection to ERISA if intrudes 
upon “a central matter of plan administration” or “interferes with nationally uniform 
plan administration.”116 This broad interpretation of “related to” is equally applicable 
to CAFE.117 

The zero-emissions vehicle standard is related to fleet-average fuel economy 

 
113 Morales v. Trans World Airlines, 504 U.S. 374, 383–84 (1992) (citing cases). 
114 Morales, 504 U.S. at 383 (quoting Black’s Law Dictionary 1158 (5th ed. 1979)). 
115 New York State Conference of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U. S. 645, 668 
(1995). 
116 Gobeille v. Liberty Mut. Ins. Co., 136 S. Ct. 936, 945 (2016). 
117See Metro. Taxicab Bd. of Trade, 615 F.3d at 157–58 (applying ERISA caselaw to CAFE preemption).  
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standards because it in effect requires the production of a certain percentage of electric 
automobiles per conventional vehicle sold, or the production of an equivalent number 
of credits. The zero-emissions vehicle standard works by increasing the cost of 
producing less efficient gasoline or diesel automobiles (as each car comes with a zero-
emissions vehicle percentage obligation), and cross-subsidizing more efficient 
alternative fuel powertrains—electric automobiles. The effect of this program is to 
force automobile manufacturers to meet fleet-average fuel economy standards with a 
costlier fuel-efficiency technology, restricting manufacturer compliance choices and 
undermining CAFE’s flexible performance standards.118 The Second Circuit has held 
that analogous rules encouraging the adoption of hybrid and plug-in taxis are preempted 
as “related to” fuel economy.119 The same logic applies here. 

California’s zero-emissions vehicle standard is functionally related to average fuel 
economy standards in yet another way.120 The number of credits manufacturers get for 
producing electric automobiles depends on driving range, with greater driving ranges 
getting more credits (up to 4 credits total per electric automobile).121 That central feature 
of the program is related to average fuel economy standards. For a given battery’s 
capacity (kilowatt hours of chemical potential energy stored in the battery), electric 
automobile range can be increased only by increasing their equivalent fuel economy (the 
number of miles per kilowatt-hour of chemical potential energy stored in the battery). 
Any regulations meant to encourage greater electric-automobile battery range therefore 
invariably encourage greater electric-automobile fuel efficiency and “relate[] to” average 
fuel economy standards. 

2. Because of their relation to fuel economy standards, state 
electric automobile quotas have no environmental policy 
justification. 

Layering electric automobile standards on top of CAFE standards has perverse 
effects. Modeling studies predict that adding a state electric-vehicle automobile for 30% 

 
118 Cf. New York State Conference of Blue Cross & Blue Shield Plans, 514 U. S. at 668. 
119 See Metro. Taxicab Bd. of Trade, 615 F.3d at 158–59. 
120 Id. 
121 SONAR at 13; 13 Cal. Code. Reg. § 1962.2(d)(5)(A) (“ZEV Credit = (0.01) * (UDDS range) + 
0.50”). 
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of the market on top of CAFE increases new automobile costs by $400 in 2025, 
undermining the economic practicability of the standards.122 “The reason for this cost 
increase is because, on the marginal cost curve of fuel-saving technologies, 
electrification of vehicles is relatively expensive per unit of fuel saved. Electrification is 
certainly a less cost-effective method . . . than refinements to the internal combustion 
engine.”123 And while electric-vehicle quotas increase costs, they also reduce fleet-average 
fuel economy and increase carbon emissions, undermining CAFE’s goal of increasing 
efficiency.124  

To see why state electric car quotas decrease fuel economy and increase emissions, 
consider a simple hypothetical example. In the absence of a state electric-vehicle 
mandate, an automobile manufacturer could produce ten gasoline cars with a fleet-
average CAFE fuel economy of 40 miles per gallon each to meet a 40 mile-per-gallon 
fleet-average standard. But a state now mandates that one of the ten cars be a more 
expensive electric car. While the electric car has a superior fuel economy of 60 miles 
per gallon, its CAFE fuel economy is artificially inflated by an alternative fuel factor of 
1/.15, to 400 miles per gallon.125 As a result, the automobile manufacturer can now 
meet the 40 mile per gallon fleet-average standard by producing one electric car, and 
nine gasoline automobiles with a fuel economy of less than 5 miles per gallon each. The 
manufacturer’s actual fleet-average fuel economy under this scenario—without the 
artificial alternative fuel factor—is in fact closer to 10 miles per gallon, a significant 
reduction in fleet-average fuel economy compared to a scenario without a mandate. 
Fleet-average fuel consumption increases due to the electric automobile mandate, 
increasing carbon emissions. In short, state electric automobile mandates, like the 
proposed standards, counterproductively increase average automobile costs and 

 
122 A. Jenn et al., Cost Implications for Automaker Compliance of Zero Emissions Vehicle Requirements, 53 
Environ. Sci. Technol. 564, 568–69 (2019). 
123 Id. at 569. 
124 Id. at 586 (“[W]hile policies that promote the market development of [electric automobiles] are 
effective at increasing production and adoption of the vehicles, the combination of state and 
national policies results in an emissions penalty−more emissions on a national basis than would 
occur if federal programs did not give compliance credit for the state-required vehicles. The more 
effective ZEV is at driving the market for electric vehicles, the greater the emissions penalty will 
be.”). 
125 See infra pp. 9–10. 
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decrease average fuel economy at the same time, undermining both the goal of 
improved efficiency and the economic practicability of the standards. 

The Minnesota Pollution Control Agency appropriately acknowledges this offsetting 
effect: “As a manufacturer produces more [electric automobiles], the fleet-average 
system effectively allows internal combustion engine vehicles produced by a 
manufacturer to emit a little more, on average, meaning more  [electric automobiles] 
produced does not necessarily mean a greater tailpipe [carbon] benefit.”126 But the 
Agency fails to consider that, given the favorable treatment of electric automobiles 
under the federal standards, electric-automobile quotas likely increase net carbon 
pollution.  

3. Attempts to carve out state electric automobile quotas from 
preemption fail. 

Supporters of electric quotas—including Minnesota—argue that zero-emissions 
vehicle standards are not “related to” fuel economy standards or average fuel economy 
standards.127 No. 

Supporters of California’s quotas first argue that CAFE excludes the fuel economy 
of alternative fuels like electricity from preemption. As they point out, the term “fuel” 
is defined to mean “gasoline,” “diesel oil” or any “other liquid or gaseous fuel” that 
NHTSA says is fuel.128 Electricity and hydrogen, by contrast, are classified as 
“alternative fuel.”129 Fuel economy is in turn defined as “the average number of miles 
traveled by an automobile for each gallon of gasoline (or equivalent amount of other 
fuel) used, as determined by the Administrator under section 32904(c) of this title.”130 
Because electricity and hydrogen are “alternative fuel,” and not “other fuel,” California 
asserts that electric automobiles do not have a “fuel economy” and hence cannot be 

 
126 TSD at 18. 
127 Opening Br. State and Local and Public Interest Petitioners 87–93, Union of Concerned Scientists v. 
NHTSA, No. 19-1230, Doc. #1849316. 
128 49 U.S.C. § 32901(a)(10). 
129 Id. § 32901(a)(1)(G), (J). 
130 Id. § 32901(a)(11). 
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related to fuel economy standards. 

This argument ignores half of the statutory prohibition. California’s standards are 
preempted if they are “related to” fuel economy standards or average fuel economy 
standards. Average fuel economy is defined as the “average fuel economy determined 
under section 32904 of this title.”131 A manufacturer’s average fuel economy under 
section 32904, essentially the fleet-performance compliance calculation, includes the 
fuel- economy equivalent of “an electric vehicle,” or any other alternative automobile.132 
Because electric automobiles are considered for compliance with the average fuel 
economy standards under section 32904, they are “related to” average fuel economy 
standards.  

California’s supporters further argue that the fact that NHTSA is not allowed to 
consider the efficiency of electric automobiles when setting fuel economy standards 
means that electric automobile quotas cannot be related to average fuel economy 
standards.133 But a statute that dictates what technologies manufacturers must use to 
comply with the average fuel economy standard is necessarily connected to the fuel 
economy standards under the broad meaning of “related.”134 California’s contrary 
argument would turn CAFE’s express limitation on setting standards upside down. 
Congress prohibited NHTSA’s consideration of electric automobile efficiency when 
setting fuel economy standards precisely because they are related to average fuel 
economy standards. It did this so that the standards could be met using only 
conventional fuel-efficiency technologies, instead of more expensive alternative fuel 
automobiles.135 Congress chose to incentivize, not mandate, alternative fuel 

 
131 Id. § 32901(a)(5). The term “average fuel economy standards” is also defined by statute. It “means 
a performance standard specifying a minimum level of average fuel economy applicable to a 
manufacturer in a model year.” Id. § 32901(a)(6). 
132 Id. § 32904(a)(2)(B). 
133 The term “average fuel economy standards” is defined by statute. It “means a performance 
standard specifying a minimum level of average fuel economy applicable to a manufacturer in a 
model year.” Id. § 32901(a)(6). 
134 Cf. Gobeille v. Liberty Mut. Ins. Co., 136 S. Ct. at 943 (“A state law also might have an impermissible 
connection with ERISA plans if acute, albeit indirect, economic effects of the state law force an 
ERISA plan to adopt a certain scheme of substantive coverage or effectively restrict its choice of 
insurers.”) (quotation marks omitted). 
135 Id. § 32902(h). 
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technologies through fuel economy credits that reward the production of alternative 
fuel automobiles.136 State electric-automobile quotas undo this flexible and limited 
design that is central to CAFE standards, forcing the production of a particular kind of 
technology that Congress decided against mandating through average fuel economy 
standards.  

California and its allies also argue that CAFE should not be read to preempt 
California’s zero-emissions vehicle standards because that would make text in the Clean 
Air Act Amendments of 1990 surplusage. That is wrong.  

California’s surplusage argument relies on language in the “clean fuel vehicles” 
program established in the 1990 Clean Air Act Amendments.137 Under this program, 
EPA must establish emission standards for “clean-fuel vehicles.”138 States in “covered 
areas”—metropolitan areas with bad smog or carbon monoxide pollution—must 
modify their state implementation plans to require that “covered fleets”—largely 
government fleets—purchase new automobiles that meet the clean-fuel vehicle 
standards.139 Beginning in 1998, covered fleet operators had to buy an increasing 
percentage of new vehicles certified as clean-fuel vehicles under EPA’s regulations, and 
they had to use alternative fuels when operating these vehicles in the covered area.140 
But “[t]he choice of clean-fuel vehicles and clean alternative fuels” had to “be made by 
the covered fleet operator.”141  

The clean-fuel-vehicles program included a state compliance “credit” provision to 

 
136 Id. § 32905. 
137 42 U.S.C. Ch. 85, Subch. II, Part C. 
138 Id. § 7582(a). That includes automobile “exhaust emission” standards for smog-forming 
emissions, carbon monoxide, nitrogen oxides, particulate matter, and formaldehyde. Id. § 7583(a), 
(b), (c). EPA must also establish standards for flexible-fuel vehicles that can operate on “clean-
alternative fuel.” Id. § 7583(a), (b), (c). Clean-alternative fuel includes any “alternative fuel” under 
CAFE. Id. § 7581. EPA established the regulations in 1994. 59 Fed Reg. 50,042 (Sept. 30, 1994), 
codified at 40 C.F.R. Part 88. 
139 Covered fleets” are those owned by a single entity with “10 or more motor vehicles,” excepting 
any vehicles “held for lease or rental” to the general public, non-road vehicles, and law-enforcement 
or other emergency vehicles. 42 U.S.C. § 7581(5); see also 40 C.F.R. § 88.302-94 (defining terms). 
140 42 U.S.C. § 7581(b). 
141 Id. § 7581(d). 
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reward fleet operators that exceeded expectations by purchasing more clean-fuel 
vehicles than required, or by purchasing vehicles “which meet more stringent standards 
established by” EPA.142 The even “more stringent” EPA standards had to “conform as 
closely as possible to standards which are established by the State of California” for 
certifying vehicles as “Ultra-Low Emissions Vehicles” and “Zero Emissions 
Vehicles.”143  

California and its allies rely on the reference to California’s zero-emissions vehicle 
certification requirements to argue that Congress embraced electric-automobile 
production mandates, and argue that the reference would be surplusage if CAFE 
preempted California’s electric-automobile quotas. Not so.  

The credit provision requires EPA to “certify vehicles,” not entire manufacturer 
fleets, as complying with “more stringent standards” for zero-emissions vehicles. In 
context, this refers to California’s numerical emission limits for certification of a 
particular vehicle as a zero-emissions vehicle, and not California’s separate production 
quotas for manufacturers. EPA’s sole task under this credit provision is to closely 
conform its certification requirements to California’s own requirements for what cars 
count as zero-emissions vehicles. This use of “standard” in the credit provision “to 
denote requirements such as numerical emission levels with which vehicles or engines 
must comply” “is consistent with the use of ‘standard’ throughout Title II of the Clean 
Air Act.”144  

Consistent with the plain text, EPA has always interpreted the reference to 
“standards” as referring to California’s standards for defining  zero-emissions vehicles, 
and not California’s electric-vehicle production quotas.145 EPA’s “Zero-Emissions 
Vehicle” standard for the clean-fuel-vehicle program simply requires that the vehicle 
have no exhaust, evaporative, or auxiliary system emissions of specific pollutants.146 As 

 
142 42 U.S.C. § 7581(f)(1). 
143 Id. § 7586(f)(4). 
144 Engine Mfrs. Ass’n v. S. Coast Air Quality Mgmt. Dist., 541 U.S. 246, 253 (2004) (holding certain local 
fleet standards preempted by the Clean Air Act). 
145 59 Fed. Reg. at 50,050 (“Consistent with the CARB, EPA is establishing ZEV standards which 
require zero emissions of the following pollutants: NMOG, NOx, CO, particulates, and HCHO.”). 
146 Id. § 88.104-94(g). 
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long as a particular vehicle conforms to those California criteria, it is certified as a “more 
stringent standards” clean-fuel vehicle. Because this statute has nothing to do with 
electric-automobile quotas, EPA could continue conforming to California’s definition 
of zero-emissions vehicle. There is no surplusage at all in preempting electric-
automobile quotas.  

California’s argument that the reference to zero-emissions vehicles somehow 
requires EPA to conform to California’s production quotas makes no sense. The clean-
fuels vehicle program has its own phase-in schedule for mandating the purchase of 
clean-fuel vehicles, and “the choice of clean-fuel vehicles and clean alternative fuels” 
has to always “be made by the covered fleet operator,” not by decree of EPA or the 
states.147  

The only clean-vehicle program provision that references production quotas like 
California’s expressly prohibits them. EPA rules or state plans may provide additional 
incentives for clean-fuel vehicles through a separate voluntary  program, but the rules 
or plans “shall not include any production or sales mandate for clean-fuel vehicles” or 
subject automobile manufacturers to “penalties or sanctions for failing to produce or 
sell clean-fuel vehicles or clean alternative fuels.”148 Thus, the only section of the 
program that addresses electric-automobile production quotas prohibits them. That 
would be quite a strange way for Congress to embrace California’s electric-automobile 
quotas. 

The argument that the Clean Air Act Amendments of 1990 somehow embraced 
California’s mandate, or that CAFE preemption would make any provision of the Clean 
Air Act surplusage, does not stand up to scrutiny. The only court to ever address CAFE 
preemption for California’s first zero-emissions vehicle mandate held that the mandate 
was preempted by CAFE.149 California never raised this surplusage argument in that 
litigation because the argument is meritless. Nor did that ruling render the credit 
provision’s reference to zero-emissions vehicles surplusage. The same is true now.  

 
147 42 U.S.C. § 7581(b), (d). 
148 Id. § 7589. 
149 Cent. Valley Chrysler-Plymouth, 2002 WL 34499459, at *7. 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-751297478-1187585650&term_occur=999&term_src=title:42:chapter:85:subchapter:II:part:C:section:7589
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-751297478-1187585650&term_occur=999&term_src=title:42:chapter:85:subchapter:II:part:C:section:7589
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-677973184-1187585655&term_occur=999&term_src=title:42:chapter:85:subchapter:II:part:C:section:7589
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B. The Proposed Electric Automobile Quotas Impliedly Conflict with the 
Statute. 

The zero-emissions vehicle standards are also impliedly preempted by CAFE 
because they stand as an obstacle to the statute’s objectives.150 CAFE gives automobile 
manufacturers flexible choices. Automobile manufacturers may meet the standards 
using conventional fuel-efficiency technologies or using a variety of alternative fuel 
technologies.151 CAFE pursues an all-of-the-above strategy for alternative fuels, where 
all liquid and gaseous alternative fuels have the same fuel economy credit multiplier 
(1/0.15) (as does electricity under the Department of Energy’s regulations).152 This 
allows automobile manufacturers a choice between improving conventional automobile 
fuel economy or producing a investing in a variety of alternative fuel technologies, 
including automobiles capable of operating on alternative liquid and natural gas fuels, 
not just electricity. 

California’s electric automobile quotas take away that statutory choice by mandating 
the production of electric automobiles, when Congress has decided to encourage a 
range of options. Thus, as in Geier v. American Honda Motor, California’s zero-emissions 
vehicle regulation is “an obstacle to the variety and mix of devices that the federal 
regulation sought.”153 

IV. THE MINNESOTA POLLUTION CONTROL AGENCY’S TECHNICAL ANALYSIS 
IS DEEPLY FLAWED. 

Even setting aside the proposed rule’s illegally under federal law, the proposed rule’s 
technical analysis contains numerous unrealistic assumptions. The Agency fails to 
consider significant aspects of the problem. Once these failures are understood, it is 
manifest that the proposed electric automobile quota and carbon dioxide standards are 

 
150 See Geier, 529 U.S. at 881. 
151 Id. §§ 32902(h), 32905.  
152 See supra pp. 9–10. 
153 Cf. Geier, 529 U.S. at 881 (holding that any rule of state tort law imposing a duty to install airbags 
was preempted by the National Traffic and Motor Vehicle Safety Act of 1966 and NHTSA’s 
implementing regulations, because the tort law would present “an obstacle to the variety and mix of 
devices that the federal regulation sought”). 
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not needed or reasonable at all. 

A. The Technical Analysis Arbitrarily Ignores Leakage. 

Minnesota’s Pollution Control Agency asserts that the state greenhouse gas 
standards will have climate benefits, mostly from reduced tailpipe carbon emissions.154 
It monetizes the global climate benefits of the rule at $500 million over the first ten 
years of the program.155  

This is false. The proposed greenhouse gas standards have little or no global 
greenhouse gas benefits. As explained in greater detail in Part II.A.3, empirical literature 
demonstrates that automobile manufacturers will likely offset all or most of Minnesota’s 
requirements in other states, selling less fuel-efficient automobiles in other states while 
still complying with the same national average fuel economy and greenhouse gas 
standards.156 Most or all of the climate benefits of any in-state greenhouse gas emissions 
reductions are offset by corresponding increases in out-of-state emissions, as 
manufacturers shift fleets around while complying with the same national fleet-average 
standards.157  

This offset phenomenon is well-known in environmental economics as “leakage.” 
Carbon leakage is particularly important because as far as climate-change policy is 
concerned, it does not matter where carbon dioxide emissions come from. Carbon 
dioxide globally mixes in the upper atmosphere, leaving the same concentration over 
Minnesota as over the rest of the country and, indeed, the whole world. Consequently, 

 
154 SONAR at 78. The agency estimates that the rule will reduce tailpipe carbon dioxide emissions by 
7.1 million tons in its first ten years. TSD at 25. 
155 Id. at 79. The Agency quantifies the rule’s climate benefit using the federal social cost of carbon. 
Id. at 78. But in doing so, the Agency arbitrarily ignores that the effects of climate change are not 
uniformly geographically distributed, and that Minnesota will likely experience a net economic 
benefit from increased global mean surface temperatures. S. Hsiang et al., Estimating the economic 
damage from climate change in the United States, 356 Science 1362, 1364, Figure 2(I) (2017).  
156 See supra pp. 21. 
157 See, e.g., L.J. Goulder et al., supra note 94, at 205; see also J. Linn & V. McConnell, Interactions between 
federal and state policies for reducing vehicle emissions, 126 Energy Policy 507, 515 (2019) (“If the [state and 
national] standards are binding for all manufacturers, a state policy that reduces the average GHG 
emissions rate of new passenger vehicles sold in that state will cause an increase in the average 
emissions rate of vehicles sold in other states.”). 
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Minnesota’s carbon emissions are “not more relevant to the pollution problem at issue 
(i.e., climate change) . . . than are the [carbon-dioxide] emissions from cars being driven 
in New York, London, Johannesburg, or Tokyo.”158 Policies that simply drive carbon 
emissions elsewhere do nothing to reduce the threat posed by climate change. In fact, 
because leaky climate policies use up economic resources that could have been more 
usefully devoted to effective policies, they are in fact counterproductive. 

The Minnesota Pollution Control Agency’s failure to consider carbon leakage in 
other states when calculating global climate benefits is arbitrary and capricious. It makes 
no sense to consider Minnesota’s greenhouse gas reductions in isolation, while ignoring 
the resulting increased greenhouse gas emissions in other states, particularly given the 
high likelihood of carbon leakage under federal standards. The reality is that, once 
leakage is considered, the proposed greenhouse gas standards have at best speculative 
climate benefits. The $500 million in net climate benefits should therefore be 
discounted down to zero. 

The Minnesota Pollution Control Agency’s failure to consider carbon leakage is 
indefensible given that the Agency appropriately considered leakage for the zero-
emissions vehicle quota.159 As the Agency acknowledges, due to the interaction with 
both federal and state “fleet-average” standards, the zero-emissions vehicle standard 
has no “tailpipe” greenhouse gas benefits.160 For a similar reason, the criteria-pollutant 
emissions also have no tailpipe emission benefits.161 (In reality, the upstream pollution 
benefits are also speculative, as refiners can shift the sale of their fuel to other 

 
158 84 Fed. Reg. at 51,354. 
159 TSD at 18. 
160 Id. (“Since the SAFE and LEV GHG standards are enforced as a fleet average requirement for 
vehicle manufacturers, tailpipe GHG emissions benefits from additional EVs required under the 
ZEV standard are not included in tailpipe emissions benefit estimates. This is because EVs are 
allowed to be included when calculating a manufacturer’s fleet-wide average. As a manufacturer 
produces more EVs, the fleet-average system effectively allows internal combustion engine vehicles 
produced by a manufacturer to emit a little more, on average, meaning more EVs produced does not 
necessarily mean a greater tailpipe GHG benefit.”).  
161 Id. (“Since LEV and federal NMOG + NOX emissions standards are equivalent, NMOG + 
NOX emissions rates are equal for vehicles in both scenarios. Since these pollutants are emitted at 
the same rate in each scenario, all estimated emissions reductions of these pollutants are a result of 
reduced upstream emissions from fuel production.”).  
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neighboring states that have less fuel-efficient cars. Oil is a global commodity, gasoline 
is a regional commodity, and ozone is a regional problem.) Given the Agency’s 
consideration of leakage for the zero-emissions vehicle quota and the criteria pollution 
standards, the Agency’s failure to consider how the same exact kind of leakage applies 
to its greenhouse gas standards is difficult to explain as anything other than an 
intentional oversight.  

B. The Technical Analysis Arbitrarily Ignores the Rebound Effect. 

Even if ignoring leakage were appropriate, and it is not, the Minnesota Pollution 
Control Agency’s analysis overestimates the proposed rule’s impact on emissions by 
unreasonably assuming a “rebound effect” of zero.162 When driving costs less, either 
because an automobile is more fuel-efficient or because it uses cheaper electricity, 
drivers tend to drive more. This well-established phenomenon is known as the rebound 
effect, and it can significantly alter the consequences of emissions regulations. Estimates 
of the rebound effect vary, with academic studies finding rebound effects ranging from 
10% to 50% of each mile per gallon.163 This means that for each ten percent increase 
in fuel economy, drivers will drive roughly 1% to 5% additional miles. EPA and 
NHTSA have used rebound-effect values ranging from 10% to 20% in recent 
rulemakings.164  

The additional vehicle miles traveled under the proposed rule due to the rebound 
effect will generate additional greenhouse gas, particle, and smog-forming pollution, 
offsetting the alleged pollution benefits. The Agency arbitrarily and capriciously 
disregards this critical, well-known, and economically predictable effect. The Agency 
also ignores other consequences that flow from the rebound effect, including increased 

 
162 The agency uses the same vehicle miles traveled for each scenario. TSD at 17 (“We used the same 
VMT values in both the Reference and Clean Cars scenario.”). 
163 J. Linn & V. McConnell, Interactions between federal and state policies for reducing vehicle emissions, 126 
Energy Policy 507, 515 (2019) (“[R]ecent studies have yielded a range of estimates [for the rebound 
effect] . . . typically falling between 10% and 30%.”); SAFE Rule, 85 Fed. Reg. at 24,674 (collecting 
studies and observing, “[t]he newer studies suggest that a plausible range for the rebound effect is 
10–50 percent”). 
164 2017 and Later Model Year Light-Duty Vehicle Greenhouse Gas Emissions and Corporate Average Fuel 
Economy Standards, 77 Fed. Reg. 62,624, 62,924–25 (Oct. 15, 2012) (using a rebound effect of 10%); 
SAFE Rule, 85 Fed. Reg. at 24,677 (using a rebound effect of 20%). 
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traffic fatalities that would result from the greater number of vehicle miles traveled 
under its proposed rule. NHTSA, on the other hand, carefully considers all of these 
issues to reach an economically practicable balance when promulgating fuel economy 
standards.  

C. The Technical Analysis Arbitrarily Ignores Delayed Turnover Effects. 

Apart from ignoring the rebound effect, the Minnesota Pollution Control Agency 
also ignores the effect of its proposed rule on the rate of new automobiles purchases. 
If new automobile prices are higher, consumers will tend to delay the purchase of new 
vehicles, keeping older, more polluting automobiles on the road for longer. The 
additional fuel consumed—and emissions generated—by these older, dirtier 
automobiles offsets potential benefits under the proposed rule. This delayed turnover 
effect can be significant, increasing fuel consumption and emissions by up to 13% to 
16% by some estimates.165 

The Agency admits that its proposed rule will increase automobile prices for 
Minnesota’s consumers, but fails to account for the corresponding delayed turnover 
effect. According to the Agency’s estimates, the proposed greenhouse gas standard will 
increase the cost of a new gasoline automobile by $1,139.166 The costs under the 
proposed electric-automobile quota are similarly high: over the first ten years, plug-in 
hybrids are expected to cost $4,468 to $6,083 more than gasoline automobiles, 
depending on model year.167 Battery-electric automobiles are expected to cost $3,136 
more in 2025, reaching cost parity with gasoline automobiles by 2028.168 These are 
significant price increases, and the Agency arbitrarily omits from its analysis the 
increased fuel consumption and emissions that will invariably arise from the resulting 
delayed vehicle turnover.  

The Agency’s failure to consider this significant aspect of the problem is arbitrary 

 
165 X. Dou & J. Linn, How Do US Passenger Vehicle Fuel Economy Standards Affect New Vehicle Purchases? 
102 J Envt’l Econ. & Mgmt. (2020); M.R. Jacobsen & A.A. Van Benthem, Vehicle Scrappage and 
Gasoline Policy, 105 Am. Econ. Rev. 1312, 1314 (2015). 
166 TSD at 38. 
167 Id. at 53. 
168 Id.  
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and capricious. It must be corrected. 

D. The Technical Analysis Arbitrarily Ignores Cold Weather Effects. 

The proposed rule’s technical analysis also fails to account for the reduced efficiency 
of electric automobiles in cold weather, a significant oversight considering the average 
January temperature in Minnesota is approximately 12°F.169 A study by consumer group 
AAA found that operating in 20°F weather reduces electric-automobile efficiency by 
approximately 40% when compared to operating in the more temperate California-style 
conditions used to determine electric-automobile efficiency during certification 
testing.170  

 

Incorporating the lower cold weather electric automobile efficiencies into the 
Agency’s analysis will substantially increase the amount of electricity needed to power 
electric automobiles on the road, which will similarly increase the upstream pollution 

 
169 Average statewide temperature in Minnesota in January from 2000 to 2021. NOAA, Climate at a 
Glance: Statewide Time Series (published Feb. 2021), https://www.ncdc.noaa.gov/cag/. 
170 AAA, AAA Electric Vehicle Range Testing 3 (Feb. 2019). (When using HVAC, electric 
automobile operation “at 20°F resulted in a 41 percent decrease of combined driving range and a 39 
percent decrease of combined equivalent fuel economy (when compared to testing conducted at 
75°F).”); see also SAE Tech. Paper 2013-01-1462 (similar). Source for the chart is Dep’t of Energy, 
Fuel Economy in Cold Weather, Fact of the Week #1164 (Dec. 14, 2020). 
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from the power sector.171 Given that average temperatures in Minnesota are below 20°F 
for nearly a third of the year,172 the additional emissions from increased electricity use 
are likely substantial.173  

Moreover, the lower cold weather electric automobile efficiencies will decrease the 
estimated fuel cost savings to drivers, as drivers will have to purchase more electricity 
over the course of the vehicle’s lifespan than estimated by the Agency.174  These cold 
weather effects could considerably change the Agency’s economic analysis. For 
example, for model year 2034 vehicles, the Agency estimates the zero-emissions vehicle 
mandate will generate a fuel savings gain of less than $5 million compared to the 
reference scenario (not discounting to net present value).175 If cold weather effects 
reduce electric automobile fuel savings by only 6.4%, the savings benefit of the zero-
emissions vehicle quota, relative to the reference scenario, for model year 2034 would 
be entirely wiped out.176 And if the reduction in cost savings is greater than 6.4%, the 
reference scenario will provide greater fuel savings than the zero-emissions vehicle 
quota for that model year. 

 
171 TSD at 26, 28–30. 
172 Average statewide temperatures in Minnesota in December, January, and February are below 
20°F (calculated from 2000 to 2021). NOAA, supra note 169. 
173 As a rough estimate, assuming that electric automobile efficiency is 0.6 times the standard warm 
weather efficiency (a decrease of 40%), an electric automobile operating in cold weather will require 
(1/0.6) = 1.67 times as much electricity as it would in warm weather to go the very same distance. 
Assuming that an electric automobile travels the same number of miles each month, operating three 
months in cold weather and nine months in warm weather would require 1.17 times as much annual 
electricity as operating in warm weather during the entire year, a 17% increase ((9 + (3 x 1.67))/12 = 
1.17). Pollution from increased electricity generation would similarly be expected to increase 17%.   
174 See TSD at 55–58. 
175 Id. at 56, Table 28. 
176 Id.  From Table 28, for model year 2034: a 6.4% decrease due to cold weather effects would 
reduce the MY 2034 lifetime fuel cost savings under the zero-emission vehicle quota by $4.92M, 
more than estimated $4.90M benefit relative to the refence scenario. An accurate accounting of cold 
weather effects should include not only the decrease in electric automobile efficiency at cold 
temperatures, but also the decrease in combined city-highway fuel economy of gasoline-engines at 
cold temperatures. Cold temperatures are estimated to decrease city fuel economy of gasoline-engine 
vehicles by approximately 15%. Dep’t of Energy, supra note 170. Cold temperatures are unlikely to 
significantly decrease the highway fuel economy of gasoline-engine vehicles.    
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The Agency’s failure to account for cold weather—in Minnesota of all places—
ignores a significant aspect of the problem and is arbitrary and capricious.  

E. The Technical Analysis Arbitrarily Assumes All Criteria Pollution 
Reductions Will Be in Minnesota. 

While including out-of-state carbon emissions is essential for determining the 
climate benefits (or lack thereof) of the proposed rule, concluding  that all out-of-state 
criteria pollutant emissions—whose effects are regional—will also benefit Minnesota is 
not appropriate when determining the proposed rule’s impact on Minnesota’s air 
quality.177  

The Minnesota Pollution Control Agency’s analysis improperly incorporates out-of-
state criteria emissions in its analysis by improperly assuming all upstream particulate 
matter and smog emissions from gasoline production and electricity generation will 
benefit Minnesota.178 These upstream emissions are produced through “liquid fuel 
extraction, transportation, and production” and “the extraction, processing, and 
transportation” of fuels necessary to generate electricity, including many activities that 
occur outside the state.179 The Agency admits that “emissions from gasoline and 
electricity extraction and production may not necessarily occur in Minnesota.”180 But it 
makes no effort to estimate the portion of regional particulate and smog emissions that 
will affect Minnesota’s air quality. The Agency therefore overstates the proposed rule’s 
asserted pollution benefits by incorporating emissions effects that will not accrue in 
Minnesota.  

And the overstatement could be substantial, particularly for smog-forming 

 
177 Indeed, without a formal air-quality analysis, one cannot even assume that pollution reductions in 
Minnesota will benefit Minnesota’s air quality. EPA v. EME Homer City Generation, L.P., 572 U.S. 
489, 496 (2014) (“Air pollution is transient, heedless of state boundaries. Pollutants generated by 
upwind sources are often transported by air currents, sometimes over hundreds of miles, to 
downwind States. As the pollution travels out of state, upwind States are relieved of the associated 
costs. Those costs are borne instead by the downwind States, whose ability to achieve and maintain 
satisfactory air quality is hampered by the steady stream of infiltrating pollution.”). 
178 TSD at 27–30. 
179 Id. at 25. 
180 Id. 
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emissions, where the estimated benefit derives entirely from upstream contributions.181 
Because the Agency arbitrarily assumed all of out-of-state pollution would accrue 
benefits in Minnesota, its estimate cannot accurately reflect the proposed rule’s impact 
on Minnesota air quality.   

F. The Technical Analysis Arbitrarily Ignores Particulate Matter 
Emissions from Wear and Tear. 

The Minnesota Pollution Control Agency’s analysis also overstates reductions in fine 
particle emissions because it fails to account for the comparably higher wear and tear 
of electric automobiles.182 

Automobile particulate emissions arise from two sources: exhaust emissions and 
non-exhaust emissions from tire and road wear and tear.183 While electric automobiles 
have no exhaust particle emissions, they have higher non-exhaust particle emissions 
that gasoline cars because they are heavier, and so generate more particle emissions 
from tire and road wear and tear.184 For passenger cars, the increase in non-exhaust 
particle emissions nearly fully offsets the decrease in tailpipe particle emissions, so that 
overall, electric automobiles do not provide substantial particulate benefits compared 
to gasoline-only automobiles.185   

But the Agency’s analysis entirely ignores non-exhaust particle emissions, and so 
incorporates only the tailpipe emission benefits of electric automobiles while excluding 
their drawbacks. When both exhaust and non-exhaust sources are included in the 

 
181 Id. at 22, 28 (“All estimated emissions benefits of [smog-forming] pollutants reported in this 
analysis are from reductions in upstream emissions.”). 
182 See TSD at 27–29, Figure 10 & Table 8. The Agency’s particulate matter analysis includes 
contributions from (1) tailpipe emissions benefits from “old vehicles with higher emissions [being] 
replaced by either lower-emitting LEV-certified [internal combustion engine] vehicles, [battery-
electric vehicles], or [plug-in hybrid electric vehicles];” (2) upstream emissions benefits from reduced 
gasoline production; (3) and upstream emissions costs from electricity generation for additional 
electric vehicles. Id. 
183 See V.R.J.H. Timmers & P.A.K. Achten, Non-exhaust PM emissions from electric vehicles, 134 
Atmospheric Env’t. 10, 10 (2016). 
184 Id. at 15. 
185 Id. at 14 (“EVs emit the same amount of PM10 as modern gasoline and diesel cars” and “bring 
about a negligible reduction in [PM2.5] emissions.”). 
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analysis, the Agency would find a smaller benefit for particulate emissions, and possibly 
no benefit at all.  

G. The Technical Analysis Arbitrarily Ignores Sulfur Dioxide Pollution 
from Power Plants. 

The Minnesota Pollution Control Agency’s analysis also entirely ignores the 
significant increase in sulfur dioxide pollution that will occur because of the increased 
electricity generation brought about by its proposed rule. Sulfur dioxide is, itself, 
harmful to individuals and the environment, but more importantly, it leads to the 
formation of deadly particulate matter in the atmosphere as well as welfare-damaging 
acid rain.186 

As the Agency’s own data shows, electric utilities are the primary source of sulfur 
dioxide emissions in Minnesota.187 Those emissions are significant: the Midwest- 
Reliability-Organization-West grid, which includes Minnesota, emits sulfur dioxide at 
twice the average national rate.188 The region’s average emission rate is 1.4 pounds of 
sulfur dioxide per megawatt-hour, compared to an average national emission rate of 0.7 
pounds per megawatt-hour. The Agency’s proposed zero-emissions vehicle quota will 
further increase sulfur dioxide emissions by increasing electricity generation in the 
region.  

And the increased sulfur dioxide emissions will work against the Agency’s equity 
goals, disproportionately affecting residents of environmental justice areas. Coal plants 
are the primary contributor to power plant sulfur dioxide emissions and direct 
particulates in Minnesota.189 As of 2015, seven of the twelve coal plants tracked by the 

 
186 Minnesota Pollution Control Agency, Sulfur Dioxide, https://www.pca.state.mn.us/air/sulfur-
dioxide (Mar. 4, 2021).  
187 Id. 
188 EPA, Power Profiler, https://www.epa.gov/egrid/power-profiler#/MROW (Mar. 4, 2021).  
189 Minnesota Pollution Control Agency, Power Plants and Environmental Justice, 
https://www.pca.state.mn.us/air/power-plants-and-environmental-justice (see sulfur dioxide 
emissions data available on “What are the emissions?” webpage) (Mar. 4, 2021). 

https://www.pca.state.mn.us/air/sulfur-dioxide
https://www.pca.state.mn.us/air/sulfur-dioxide
https://www.epa.gov/egrid/power-profiler#/MROW
https://www.pca.state.mn.us/air/power-plants-and-environmental-justice
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Agency were in environmental justice areas.190  

The Agency’s decision to ignore sulfur dioxide pollutants is arbitrary and paints an 
incomplete picture of the air quality, health, and equity effects of its proposed rule. 

V. THE PROPOSED STANDARDS DO NOT BENEFIT CONSUMERS. 

By using overly-optimistic economic projections, ignoring effects that increase 
owner costs, and omitting indirect consumer costs, the Agency’s analysis masks the true 
consumer costs of its proposed rule: the greenhouse gas and zero-emissions vehicle 
standards will cost Minnesota consumers more and leave them with fewer vehicle 
options they want, while doing little-to-nothing to benefit the climate or Minnesota’s 
air quality. The proposed rule is not in the best interest of Minnesota’s consumers. It is 
not needed or reasonable. 

For any rule with future effects, reasonable analyses must use a “discount rate”—an 
estimate of “how much the future costs or savings are [presently] worth to the 
consumer.”191 Using the federally-preferred 7% discount rate, the Agency itself 
estimates that its proposed rule will cost Minnesota consumers $236 million over the 
first ten model years.192 In reality, the costs are likely much greater, once multiple failings 
are corrected.  

First, much of the proposed rule’s purported economic benefits arise from fuel cost 
savings. But the Agency estimates those savings using future gasoline prices that are far 
higher than current realities and updated projections, overstating the true savings to 
Minnesota consumers.193 Even by 2020, the projections in the U.S. Energy Information 
Administration’s 2019 Annual Energy Outlook used by the Agency were out of date: 

 
190 Id. (see “coal and other fuels” power plant tally on “How many power plants are there?” 
webpage). 
191 SONAR at 72.  
192 Id. at 70; OMB, Circular A-4 33 (Sept. 17, 2003) (“As a default position . . . a real discount rate of 
7 percent should be used as a base-case for regulatory analysis.”). Estimated net benefits happen 
only when the Agency uses a significantly lower 3% discount rate. See TSD at 50, 70. 
193 TSD at 44, 52. 
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the predicted gasoline price for 2020 is $3.00 per gallon,194 while the actual average 2020 
price in Minnesota was only $2.01 per gallon, a third less.195 The 2019 prices are also far 
higher than more recent projections: while the 2019 projections predicted a 2023 
gasoline price of $3.07 per gallon, the most recent projection predicts a 2023 price of 
only $2.46 per gallon.196  

The more recent gasoline price projections are, at least in the near term, closer to 
the “Low Oil Price” scenario the Agency evaluated in its sensitivity analysis than to the 
projections it used in its baseline analysis.197 Under the Low Oil Price scenario, the 
Agency found that the total fuel cost savings due to the carbon-dioxide standard were 
nearly 30% less than under its baseline scenario.198 The use of inflated estimates for 
future gasoline prices considerably overstates the fuel saving gains to Minnesota’s 
consumers.  

The Agency also disregards technological realities that increase costs to drivers. As 
with its flawed analysis of emissions effects, the Agency ignores that cold weather 
reduces the efficiency of electric automobiles by roughly 40%.199 This requires electric 
automobiles to use more electricity and reduces the purported savings of electric 
automobile ownership. And by assuming constant electricity prices,200 the Agency 
ignores that greater demand for electricity will increase recharging costs by putting 

 
194 U.S. Energy Info. Admin., Annual Energy Outlook 2019, Table: Petroleum and Other Liquids 
Price, Reference Case (2019 AEO) (price projected in 2018 dollars). 
195 U.S. Energy Info. Admin., Weekly Retail Gasoline and Diesel Prices (Minnesota annual average 
price for 2020 is $2.012 per gallon, including taxes). 
196 Compare AEO 2019, supra note 194, with U.S. Energy Info. Admin., Annual Energy Outlook 2021, 
Table: Table 12. Petroleum and Other Liquids Price, Reference Case (price projected in 2020 
dollars). 
197 TSD at 90. 
198 Id. at 91, Table 56. Using standard (“Reference Scenario”) 2019 projected gasoline prices, the 
estimated cumulative fuel savings under the LEV standard using a 7% discount rate was $3.06 
billion; using the Low Oil Price scenario projected prices, the estimated fuel savings dropped to 
$2.17 billion. Id. The Agency did not present a sensitivity analysis for fuel savings under the zero-
emissions vehicle standard using the Low Oil Price scenario.  
199 See supra note 170. 
200 TSD at 55. 



 

  47 

upward pressure on electricity prices. 

The Agency also fails to consider the cost of electric-battery replacement: the 
analysis assumes a vehicle lifetime of 150,000 miles.201 But most batteries are only 
warranted for 100,000 to 120,000 miles.202 Many electric automobiles will require at 
least one battery replacement over their lifetime. Replacement costs vary but are 
estimated to be in the thousands of dollars per vehicle.203 Including the cost electric-
battery replacement would reduce—or eliminate—the average per-car savings the 
Agency projects.204  

The Agency’s economic analysis also ignores the proposed rule’s indirect costs to 
Minnesotans. Much of the capital cost of new infrastructure needed to support a zero-
emissions vehicle standard—including funding for charging stations and electric utility 
upgrades—will ultimately be borne by Minnesota ratepayers. And electric automobiles 
have intangible costs that, though harder to quantify, represent a real loss to drivers: 
reduced driving ranges and longer refueling times. A complete economic analysis would 
account for these losses.   

Finally, the analysis ignores economic studies showing that automobile 
manufacturers trade fuel economy gains with forgone automobile performance 
improvements—like acceleration or towing capacity—harming consumers who prefer 

 
201 Id. 
202 Batteries for the 2021 Nissan Leaf and Chevrolet Bolt are warranted for 8 years or 100,000 miles. 
Tesla warrants its batteries for 8 years or 100,000 to 150,000 miles, depending on vehicle. 
https://usa.nissannews.com/en-US/releases/2021-nissan-leaf-press-kit; 
https://media.chevrolet.com/media/us/en/chevrolet/vehicles/bolt-ev/2021.tab1.html; 
https://www.tesla.com/support/vehicle-warranty.  
203 See Jessica Miley, Tesla Puts Price on Model 3 Battery Module Replacement Around $5000–$7000, 
Interesting Engineering (Apr. 15, 2019); Stef Schrader, It Costs Nearly $16,000 to Replace a Tesla Model 
3 Battery Pack, TheDrive.Com (Jan. 25, 2021); Gustavo Henrique Ruffo, EV Rides Can Extend the 
Range of Your Nissan LEAF With Battery Upgrades, InsideEVs.com (Jun. 12, 2020).  
204 MPCA estimates a net cost savings of $2,318 to $12,406 per electric automobile depending on the 
model year and discount rate applied. See TSD at 68–69. 

https://usa.nissannews.com/en-US/releases/2021-nissan-leaf-press-kit
https://media.chevrolet.com/media/us/en/chevrolet/vehicles/bolt-ev/2021.tab1.html
https://www.tesla.com/support/vehicle-warranty
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these features.205  

And many consumers do value these automobile performance features.206 The 
average willingness to pay for a single percentage increase in horsepower has been 
estimated at $41.207 Mandating fuel-economy increases therefore has enormous 
opportunity costs to consumers. For example, from 2012 to 2016, CAFE required 
automobile manufacturers to reduce fuel consumption by 13%. To reach this goal, 
automobile manufacturers failed to increase automobile horsepower much at all, and 
horsepower would have been an estimated 30% higher in the absence of tighter fuel 
economy standards. The forgone improvement in horsepower cost consumers billions 
in private welfare losses and largely wiped out private welfare gains from fuel savings.208 
The lesson should be obvious: performance trade-offs cannot be ignored when setting 
fuel economy or carbon dioxide standards.   

 By failing to incorporate the opportunity costs of these technology trade-offs, the 
Agency underestimates the true cost of its proposed rule to Minnesota’s consumers. 
Once these errors are considered, it becomes clear that the proposed rule is neither 
needed nor reasonable. 

VI. THE PROPOSED STANDARDS WILL HURT LOW-INCOME MINNESOTANS.  

The proposed rule will disproportionately benefit high-income residents, while 
harming low-income earners, who are over-represented in communities of color and 

 
205 See, e.g., T. Klier and J. Linn, The effect of vehicle fuel economy standards on technology adoption, 133 J. of 
Pub. Econ. 41, 53 (2016) (finding that more stringent fuel economy standards “affected the direction 
of technology adoption by reducing light truck torque in the United States and both vehicle weight 
and horsepower in Europe”); K.S. Whitefoot et al., Compliance by Design: Influence of Acceleration Trade-
offs on CO2 Emissions and Costs of Fuel Economy and Greenhouse Gas Regulations, 51 Environ. Sci. & 
Technol. 10307, 10313 (2017) (“find[ing] that automakers have an incentive to [trade-off between 
fuel economy and acceleration performance] and that GHG emissions and compliance costs . . . are 
significantly lower when these trade-offs are accounted for.”).  
206 Id. 
207 B. Leard et al., Have US Fuel Economy and Greenhouse Gas Emissions Standards Improved Social Welfare? 
Resources for the Future Working Paper 20-06 (Mar. 2020). 
208 Id. 
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under-resourced communities.209  

A recent analysis of electric automobile purchases in California—the Nation’s most 
developed electric car market—shows that, on average, electric automobile buyers are 
wealthier, better educated, and far more likely to live in detached, single-family homes 
than the average state resident.210 Similarly, wealthy, well-educated, suburban 
Minnesotans will benefit most from any increase in electric car availability brought 
about by the proposed rule. But all consumers, including the poorer Minnesotans, pay 
for this regressive cross-subsidy, in the form of higher car prices for conventional 
automobiles. 

And not only are high-earners more likely to purchase electric automobiles, they also 
tend to enjoy the lion’s share of environmental gains: assessing national air pollution 
impacts from electric car adoption, a 2016 National Bureau of Economic Research 
study concluded, “[c]ensus block groups with median income greater than about 
$65,000 receive positive environmental benefits from electric vehicle adoption whereas 
block groups with income less than this threshold receive negative environmental 
benefits.”211  

The Agency’s own data suggests the national trends will hold true in Minnesota: 
electric automobiles generate pollution largely through increased electricity generation, 
and Minnesota’s dirtiest power plants are disproportionately located in environmental 
justice areas, not wealthy suburbs.212 These communities will have to pay more for cars 
and breathe additional pollution to subsidize the cars of wealthy Minnesotans. The 
Agency entirely fails to consider these distributional effects. 

 
209 Minnesota House Select Committee on Racial Justice Report to the Legislature 13 (Dec. 22, 2020) 
(reporting that “[t]he state of Minnesota has the second largest income inequality gap between 
Blacks and Whites in the United States,” where “[t]he median Black family in the Twin Cities area 
earns $38,178 annually, which is less than half of the median White family income of $85,459 
annually”).  
210 K. Canepa et al., An early look at plug-in electric vehicle adoption in disadvantaged communities in California, 
78 Transp. Pol’y 19, 24–26 (2019). 
211 S.P. Holland et al, Distributional Effects of Air Pollution from Electric Vehicle Adoption 4 (National 
Bureau of Economic Research, Working Paper 22862, Nov. 2016). 
212 See supra notes 189 & 190 and accompanying text. 
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VII. THE PROPOSED STANDARDS VIOLATE MINNESOTA LAW. 

A. Minnesota’s Pollution Control Agency does not have authority to adopt 
the proposed carbon dioxide standards. 

Even if the proposed carbon dioxide standards were permitted under federal law 
(which they are not) and were sound policy (which they are not), the Minnesota 
Pollution Control Agency still could not adopt them under its existing statutory 
authority.  

Minnesota law empowers the Pollution Control Agency to “adopt standards of air 
quality” for the sole purpose of “improv[ing] air quality.”213 But the Agency’s proposed 
greenhouse gas standards do not improve air quality—in Minnesota or anywhere else. 
As described in greater detail above in Parts II.A.3 and IV.A, when layered onto existing 
national standards, state-level limits on automobile emissions simply shift greenhouse 
gas generation to automobiles outside the state; they do not reduce overall national—
or global—emissions. Because of predictable carbon leakage from state standards, any 
argument that the proposed rule’s carbon dioxide standards will improve Minnesota’s 
air is entirely speculative. The proposed carbon dioxide standards will have no 
discernible effect on Minnesota’s air quality. The Agency has no power to adopt 
standards with entirely speculative or non-existent air quality benefits. The proposed 
carbon dioxide standards are not needed or reasonable because they produce no real air 
quality benefits for Minnesota. 

B. Minnesota’s Pollution Control Agency does not have authority to 
delegate power to Sacramento. 

The proposed rule violates non-delegation principles and Minnesota law by 
delegating future rulemaking authority to Sacramento. Under the proposed rule “any 
future amendments to the incorporated California regulations automatically become 
part of Minnesota rules.”214 This delegates Minnesota’s lawmaking power to 
unaccountable bureaucrats in Sacramento without any adequate safeguards.  

The Minnesota Pollution Control Agency may not delegate its powers absent 

 
213 Minn. Stat. § 116.07, Subd. 2(a). 
214 SONAR at 41. 
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“adequate legislative or administrative safeguards” “to protect against the injustice that 
results from uncontrolled discretionary power.”215 Indeed, the Minnesota Supreme 
Court has long held that the state “cannot delegate purely legislative power to any other 
body, person, board, or commission.”216 Such purely legislative power is  “the authority 
to make a complete law,” but does not include delegations of “discretionary power to 
ascertain operative facts and apply the law,” which are permissible.217 A delegation is 
impermissible when it “gives a private party ‘the arbitrary right to exercise an option to 
make a law operative on its own terms.’”218  

Minnesota courts have upheld delegations of executive power over ministerial 
contractual terms, and discretion to waive certain restrictions on reducing teacher 
benefits.219 Similarly, the Minnesota Supreme Court upheld a rule that adopted 
standards developed by the American Bar Association for accreditation of law schools 
for purposes of applications for admission to the Minnesota Bar.220 Under these cases, 
the line between permissible and impermissible delegation is “between the delegation 
of power to make the law, which necessarily involves a discretion as to what it shall be, 
and conferring an authority or discretion as to its execution, to be exercised under and 
in pursuance of the law. The first cannot be done; to the latter no valid objection can 
be made.”221  

The proposed rule crosses this line. First, the power delegated is not to a Minnesota 
regulatory commission or even to private participants in a self-regulating industry, but 
to the California regulators in Sacramento. This is a stark breach of Minnesota’s 
sovereignty that leaves California regulators the option to make a complete law that 
replaces Minnesota law. Second, under the proposed rule, California could radically 

 
215 Hubbard Broad., Inc. v. Metro. Sports Facilities Comm’n, 381 N.W.2d 842, 847 (Minn. 1986). 
216 Lee v. Delmont, 36 N.W.2d 530, 538 (1949). 
217 Matter of Griepentrog, 888 N.W.2d 478, 487 (Minn. Ct. App. 2016). 
218 Id. at 488 (quoting Remington Arms Co. v. G.E.M. of St. Louis, Inc., 102 N.W.2d 528, 534 (Minn. 
1960)). 
219 Hubbard, 381 N.W.2d at 847–48 (contractual terms); West St. Paul Fed'n of Teachers v. Indep. Sch. 
Dist. No. 197, 713 N.W.2d 366, 376–77 (Minn. App. 2006) (benefits). 
220 In re Hansen, 275 N.W.2d 790, 796-97 (Minn. 1978). 
221 Remington, 102 N.W.2d at 534. 
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amend the referenced provisions of the regulatory code containing the current zero-
emission vehicles standards, replacing them with, for example, “a requirement that that 
100 percent of in-state sales of new passenger cars and trucks will be zero-emission by 
2035.”222 

The Agency argues that this likely will not happen. “Historically,” it argues, 
“California has made minor housekeeping updates to its rules every few years. 
However, when California has conducted a major update to the rules, such as making 
them more stringent for future model years, California has done so in new rule parts. 
Because California uses new rule parts, these major updates would not be adopted 
automatically into Minnesota’s rules.”223 In other words, the Agency merely hopes 
California will not make “major updates” to the regulations Minnesota proposes to 
incorporate as amended.  

But past is not always prologue. Sweeping amendments may be incorporated into 
the current code provision, past codification practices notwithstanding. The Agency 
offers no good reason for why it can rely on California to not make “major” updates to 
the existing regulations. The proposed rule in any event gives California regulators 
unfettered authority to “exercise an option” to make a law that will operate on its own 
terms within Minnesota, precisely what the non-delegation cases prohibit.224 There is 
no need to prove that California will exercise that option. It is enough that the option 
to make law is being handed to them by the Agency. Moreover, Minnesota cannot 
delegate away its legislative authority even over so-called “housekeeping” matters if 
those housekeeping matters fall within the “purely legislative” authority of another 
state.225  

The Agency’s proposed rule thus appears to delegate legislative rulemaking authority 
to California, in violation of Minnesota’s Constitution. Relatedly, the proposed “as 
amended” provision also violates Minnesota’s Administrative Procedure Act, as it 

 
222 Executive Order N-79-20. 
223 SONAR at 41. 
224 Remington Arms, 102 N.W.2d at 534 (emphasis added). 
225 Lee, 36 N.W.2d at 538. 
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allows the Agency to circumvent the regulatory process for amending rules.  

The proposed rule, in short, requires Minnesotans who want their voice to be heard 
to participate in far-flung rulemaking proceedings in Sacramento, controlled by 
regulators and politicians who are not accountable for nor responsible to their needs. 
A more blatant and obnoxious abnegation of Minnesota’s sovereignty is hard to 
imagine. Such a transfer of sovereignty is neither needed nor reasonable. 

CONCLUSION 

The proposed carbon dioxide standards and zero-emissions vehicle standards are 
not needed or reasonable. 
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